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“~~ Declaration of Policy in the Civil Aeronautics Act gives the 
Civil Aeronautics Board a clear mandate to provide for “competi- 
tion to the extent necessary to assure the sound development of an air 
transportation system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal Service and of the 


national defense.’’ This policy admits neither of regulated monopoly 
nor of unregulated competition. Congress was impressed both with the 
need for some competition and the prevention of too much competition. 


BACKGROUND 


Before the Act was passed, a Federal Aviation Commission had 
advocated to the 74th Congress (1935) ‘‘a certain measure of control 
by the government of the right of entry into the business in order 
that proper standards may be enforced and irresponsible campaigns of 
mutual destruction on the part of operators averted.” The Commission 
was fearful that too many competitors on certain routes would ruin 
the quality of the service. It said: ‘To allow half a dozen air lines to 
eke out a hand-to-mouth existence where there is enough traffic to 
support one really first-class service and one alone would be a piece 
of folly.’”2 

During the hearings prior to passage of the Civil Aeronautics Act 
practically every faction agreed that economic regulation was necessary. 
Representatives of the principal airlines stressed the importance of 
giving the existing lines “reasonable security” against “unwarranted 
and unnecessary competition.” They pointed out that capital was 
badly needed at the time and unless capital was given some assurance 
that it would be protected from over-building it would not be forth- 
coming. 





1 Report of the Federal Aviation Commission, 74th Congress, First Session, 
Senate Document No. 15, pp. 52-61. 
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Another argument in favor of certification of all new lines was that 
cutthroat competition might adversely affect safety standards. Thus 
“regulated competition” was favored as the best policy for maintaining 
high standards both from the economic and safety points of view.? 
Certificates of public convenience and necessity have been required 
for all scheduled commercial air services inaugurated since May 14, 
1938. In a 1941 case, the Civil Aeronautics Board stated that four 
questions should be considered in any application for new service: 


1. Will the new service serve a useful public service, responsive to 
a public need? 

2. Can and will this service be served adequately by existing routes 
or carriers? 

3. Can the new service be served by the applicant without impair- 
ing the operations of existing carriers contrary to the public 
interest? 

4. Will any cost of the proposed service to the government be out- 
weighed by the benefit which will accrue to the public from the 
new service ?3 

In 1943 the Board was apparently expansionist-minded and in the 

T.W.A., North-South California Service case said: 

Since competition in itself presents an incentive to improved service 

and technological development, there would be a strong, although 

not conclusive, presumption in favor of competition on any route 
which offered sufficient traffic to support competing services with- 
out unreasonable increase of total operating cost.* 


































In 1944, however, it said: 


The mere fact that a particular route develops a large volume of 

traffic does not of itself afford sufficient justification for a finding 

that the public convenience and necessity require establishment of 

an additional competitive service exactly duplicating an existing 

operation.® 

Notwithstanding the Board’s concern over duplication, the amount 
of competition among the domestic airlines increased greatly between 
1940 and 1948 as shown by the increased competitive service provided 
between the leading fifty pairs of cities on the domestic air routes: 


Service September 1940 September 1948 
4-carriers None 3 pairs 
3-carriers 3 pairs 16 pairs 
2-carriers 8 pairs 22 pairs 
single-carrier 39 pairs 9 pairs 

Total 50 pairs 50 pairs 


These fifty pairs of cities included most of the important air trafhic- 
generating centers and taken collectively they were producing from 
one-third to one-half of the total domestic air line passenger-miles.® 





2 Healy, Kent T., Economics of Transportation in America (1940) pp. 438-9. 

32 C.A.B. 447 (1941) Delta Air Corporation, Service to Atlanta and Bir- 
mingham. 

44 C.A.B. 373 (1948). 

56 C.A.B. 217 (1944). 

6 Air Line Industry Investigation, Hearings before the Committee on Inter- 
state and Foreign Commerce, U.S. Senate (1949) p. 750. 
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ep During the ‘Air Line Industry Investigation” by the Senate Com- 
é mittee on Interstate and Foreign Commerce in 1949 and 1950, there 
was pronounced criticism of the Board’s liberal policy toward compet'- 
tive air services. Several airline executives ascribed the poor financial 
condition of the industry to the excessive duplication and triplication 
of routes resulting from overly liberal issuance of certificates of public 
convenience and necessity.7 

S| By 1951 control of entry and restraints on expansion of existing 
carriers’ routes had been considerably tightened up. Far from its 
earlier presumption in favor of competition, the Board said the Act 
contained “no mandate to seek competition merely for the sake of 
competition.” Instead, to obtain a certificate in the particular case to 
improve service which is not up to adequate standards. In a dissenting 
opinion, Member Josh Lee objected, stating that such a requirement 
“changes the policy of the Board from one that favors competition 
wherever it can be justified to one that opposes it wherever its refusal 
can be justified.’’® 





THE PRESENT SITUATION 

Expansion of the domestic air transport system has not stopped; it 
has simply been slowed down. New route applications and changes in 
existing certificate requirements are being considered by the Board 
along with improvement of the air route pattern through mergers and 
equipment interchanges. Service to the public is improving and at the 
same time the air carrier industry is gaining economic strength. 

By mid-1954 the domestic air transport system had expanded to a 
record of 168,824 route miles with 37 certified carriers authorized to 
serve a total of 654 cities. These included 14 trunk lines (including 
Catalina Air Transport) , 3 all-cargo carriers, 2 territorial carriers and 
18 local service carriers (including 3 helicopter services). In addition, 
various types of air services were temporarily authorized by the Board 
through the exemption process. These included 55 irregular carriers, 
1,391 air taxi operators, 1 non-certified Alaskan air carrier, and 53 air 
freight forwarders.® In its 1954 annual report to Congress, the Board 
could report: 


: The fiscal year 1954 was a very favorable one for the air trans- 
port industry from practically all aspects. Air travel continued to 
increase, the financial outlook for the industry as a whole was good, 
and overall dependence on government subsidy leveled off. These 
favorable developments were achieved, furthermore, without any 
compromise in airline safety. ... The price per mile of air travel 
in 1954 reached its lowest point in the past 5 years for both domes- 
tic trunk line passengers and for international passengers. 


7 Ibid., Testimony of Messrs. Patterson, Smith and Rickenbacker, pp. 671, 742 
and 1127. Doubtless they were disturbed by the fact that route mileage operated 
by middle-sized and relatively small domestic trunk lines more than doubled from 
1938 to 1948 while that of the four largest systems increased only by approxi- 
mately 16 per cent. 

812 C.A.B. 518 (1951) Southern Service to the West. 


™ wa Aeronautics Board, Annual Report for the Fiscal Year Ending June 
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RESPONSIBILITIES OF CONTROLLED COMPETITION 


The policy of “competition to the extent necessary” will require 
constant reappraisal on the part of the Civil Aeronautics Board, for to 
a large extent Congress has decided that the judgment of five men shall 
supersede the natural economic law of the survival of the fittest. 

Improvement of the economic position of the air carriers will prob- 
ably bring pressure on the Board to be more liberal in granting certifi- 
cates for new services. It will certainly permit the removal of certain 
restrictions as to local or through service in the air route pattern. It 
may allow for the eventual addition of new trunk line and local service 
systems. It will certainly reduce the need of most air carriers for direct 
subsidies over and above reasonable payments for air mail service. 

Certainly one of the strongest arguments for continued restraints 
on competition is the problem of safe traffic control. Available air 
space around our most popular large city airports is shrinking and 
pilots on the busiest air routes have lately been reporting a disturbing 
number of “near misses” due to faulty vertical separation of aircraft.’ 
We must not allow the excellent safety records of the past few years to 
make us forget that even with the vast improvements in instruments, 
safe air navigation still requires the wrapping of each plane “in an 
ungainly cocoon of air because neither pilot nor controller can pin- 
point the plane’s position with sufficient accuracy to allow a narrower 


margin,” 





10 American Aviation, March 28, 1955. 
11 Kilrain, Walter, discussing safety records of 1954 in American Aviation, 
April 25, 1955. 
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eo the close of World War II, a bitter controversy has raged on 
the role of new entrants into air transportation. Both sides have, 
on occasions, viewed the controversy as a melodrama. This is not, 
however, the forum for hissing the villain. While the authors do not 
pretend to be without passion in this controversy,' they will try to 
discuss the problem from the standpoint of the underlying legal and 
economic principles involved. 

The cause of the controversy may be summed up in a few key 
facts. Since the passage of the Civil Aeronautics Act in 1938, a small 
subsidized industry with commercial revenues of $31,000,000 has 
grown into a large profitable business with revenues of over one and 
a quarter billion dollars. In this seventeen-year period, though the 
industry has grown forty times, it has been largely preserved to the 
grandfather carriers, i.e., those carriers who obtained their basic oper- 
ating rights under Section 401 (e) of the Act by “grandfather” rights. In 
1954, the grandfather carriers produced 96% of the commercial rev- 
enue of the entire industry. Thirteen new local service carriers have 
been certificated and are still in business, but their routes are largely 
non-competitive with domestic trunks and their revenues amount to 
only 2.3% of the industry’s commercial revenues. Four new all-freight 
carriers still survive but their certificates are limited to the freight 
business and their revenues amount to only 1.3% of total industry 
revenues. The passenger trunkline business, accounting for 86% of 
all commercial revenues, has been exclusively preserved to the grand- 
father carriers.? 





1 Both of the authors have represented the North American Airlines group 
which is engaged in a major effort to obtain trunkline certificates. 

2For the year ended June 30, 1938, total non-mail revenues of all carriers 
were $31,341,000. For the year ended September 30, 1954, total non-mail revenues 
were $1,248,899,000 of which $28,667,000 were earned by local service carriers 
and $16,610,000 by all freight carriers. In addition, miscellaneous new operations 
such as the helicopter carriers, Resort and Trans-Pacific, had non-mail revenues 
of $4,900,000. Passenger revenues amounted to $1,117,253,000. Of this amount 
$32,000,000 was earned by local service, helicopter and territorial operations. 
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In the domestic trunkline field, the Board’s policy has been to 
provide additional competition by extending the routes of the grand- 
father carriers and excluding all new carriers. While the Board has 
built up the routes of the smaller trunklines, the disproportionate 
share of the traffic carried by the Big Four carriers at the time of the 
passage of the Act (American, Eastern, TWA and United) has con- 
tinued and their share of the market has increased since 1946. In 
1954, these four carriers flew 73.6% of the domestic trunkline revenue 
passenger miles.® 

The analysis here is limited to domestic trunkline transportation. 
The essential issue is whether as a matter of law and economics under 
the conditions that prevail in air transportation, the Board has been 
justified in its policy of meeting domestic transportation requirements 
primarily by expanding the routes of the grandfather carriers. This 
article is not concerned with the special problems of local service air 
transportation. Moreover, because they are subsidized, the problems 
of foreign air carriers differ in degree from the domestic operators. 


Our conclusion is that the Board’s route policies to date have been 
too restrictive and that the complete exclusion of new carriers from 
certificated domestic passenger trunkline air transportation is contrary 
to the objectives of the Act. We are not suggesting complete freedom 
of entry in air transportation. Nor are we suggesting that the Board 
should authorize any particular route to any carrier. Our concern is 
with the overall policy. The application of that policy must depend 
on the particular facts in the particular case. 


THE PROVISIONS OF THE CiviL AERONAUTICS ACT 


The passage of the Act was of course a recognition that air trans- 
portation is a business affected with the public interest, particularly 
from the standpoint of national defense. This has no direct relevance 
on the question of the extent to which entry should be controlled. 
Many businesses of equal public and national defense importance, 
such as aircraft manufacturing, have no restriction on entry. The cases 
which authorize states to regulate businesses affected with the public 
interest do not imply that all businesses affected with the public inter- 
est are public utilities.‘ They merely say that if the business is affected 
with the public interest, there is a constitutional right to regulate 
them. 

The fact that a certificate of public convenience and necessity is 
required does not in itself determine that entry should be restricted 
according to any particular standards. The Federal Communications 
Act requires certificates, but in Federal Communications Commission 





8 In 1938 the Big Four flew 82.67% of the trunkline revenue passenger miles. 
This declined to 66.46% in 1946 and then increased to 73.6% in 1954. 

4Munn v. Illinois 94 U.S. 118 (1877); Wolf Packing Company v. Court of 
Industrial Relations 262 U.S. 522 (1923); see Aviation Study Prepared for Com- 
mittee on Interstate and Foreign Commerce, S. Doc. No. 163, 83d Congress, 2nd 
Sess. p. 48. 
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v. Sanders Bros., 309 U.S. 470, 474 (1940), the Supreme Court stated 
that “the Act recognizes that the field of broadcasting is one of tree 
competition.” The Natural Gas Act also requires a certificate but 
expressly provides that this provision “shall not be construed as a 
limitation upon the power of the Commission to grant certificates of 
public convenience and necessity for service of an area already being 
served by another natural gas company.” These statutes are, of course, 
different from the Civil Aeronautics Act.5 They do make it clear that 
the requirement of a certificate in itself does not measure the degree 
of restriction on entry.® 


Differences From Traditional Public Utility Statutes 


It is true, of course, that the structure of the Civil Aeronautics Act 
has much in common with that of the traditional gas and electrical 
utilities. Carriers are obliged to render service and to charge reason- 
able rates. Exit from the business as well as entry is controlled. ‘These 
provisions indicate that Congress did not intend complete freedom of 
entry in air transportation. They do not, however, provide much of 
a guide in measuring the extent of competition that should be per- 
mitted. Certainly they do not imply complete exclusion of any carriers 
from any segment of the air transportation industry. 

There are vital differences between this Act and the traditional 
public utility statutes, particularly on the question of entry of new 
carriers. Traditional public utility statutes do not have promotional 
or developmental objectives. They give no recognition to competition 
as being in the public interest Their essential purpose is to protect 
the consumer by control of rates. A reading of the legislative history 
shows that Congress in passing the Civil Aeronautics Act recognized 
that it was dealing with a dynamic young industry quite different from 





5 In interpreting the Federal Communications Act, the Court was unquestion- 
ably influenced by the fact that broadcasters were not subject to common carrier 
obligations, such as a duty to provide services at reasonable rates. In Panhandle 
Eastern Pipe Line Co. v. FPC, 169 F. 2nd 881, 884 (D.C. Cir.), cert. denied, 335 
U.S. 854 (1948) : “nothing in the Natural Gas Act suggests that Congress thought 
monopoly better than competition or one source of supply better than two, or 
intended for any reason to give an existing supplier of natural gas for distribu- 
tion in a particular community the privilege of furnishing an increased supply.” 
See discussion of this point in Schwartz, Legal Restriction of Competition in 
Regulated Industries, 67 Harvard Law Review 436 (1954). 

6 Nor are the high safety standards essential to aviation relevant to this dis- 
cussion. The argument is often made that if entry were not controlled the economic 
pressure on small undercapitalized operations would lead them to cut corners on 
safety. But we are not suggesting complete freedom of entry. In our view aban- 
donment of the exclusionary policy of the Board and more liberal entry standards 
would not dilute but would strengthen the economic health of the industry. More- 
over, historically, there has been no correlation between the economic soundness 
of an air carrier and its safety record. Despite a thin operation margin and high 
subsidy local service carriers and small trunks like Colonial have a better 
safety record than the Big Four. Other industries where safety is equally impor- 
tant have combined safety regulations with a policy of complete freedom of entry 
€.g., manufacture of serums and vaccines, dispensing of prescriptions by drug 
Pee ene and freezing of fruits and vegetables, meat processing and 

istribution. 
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the traditional stable public utilities. The contrast has been recently 
summarized as follows: 


“Air transportation in 1938 was one of those extremely dynamic 
situations for which public utility regulation, in its traditional 
form, would have been totally inappropriate. Congress sensed this 
and wisely refrained from imposing public utility regulation on 
this young and rapidly developing industry. On the contrary it 
provided a promotional form of regulation. Subsequent events have 
confirmed the wisdom of this decision, for air transport has proven 
to be extraordinarily dynamic in every major respect—organiza- 
tion, capacity, market coverage, volume of business, equipment, 
service, rates and operating efficiency. 

* * * * 


“These differences between public utility and air transport reg- 
ulation are basic and very real. Air transport is not a legalized 
private monopoly, and the regulation is not public utility regula- 
tion. Whether it will eventually become so remains to be deter- 
mined. The pressure for legitimization of private monopoly is 
strong among the dominant firms; but competition, though re- 
stricted, is potentially viable, and both the economic and techno- 
logical situations are fluid. It is thus theoretically possible to avoid 
the evil of legalized private monopoly in this industry.” 


The differences between ordinary public utility statutes and the 
Civil Aeronautics Act have been consistently recognized by the Board. 
Thus, in TWA, North-South California Service, 4 CAB 373 (1944), 
the Board states:™* 


“Two fundamental policies are established by the Act: one 
directed to the achievement of regulatory control over those who 
render the public service of air transportation; the other seeking 
the maximum of sound development of the industry in the public 
interest. The first protects the public in its use of air transporta- 
tion services and an example of such protection is found in the 
provisions of the Act which require air carriers to furnish adequate 
service. The second involves a promotional rather than a regulatory 
function, and undertakes to foster and encourage the maximum 
development of air transportation. In some instances this calls for 
something more than mere attainment of adequate service under 
protective regulation; it demands improvement and achievement 
through developmental pioneering. The full development and tech- 
nological improvement of air transportation can not be gained by 
regulation alone; to achieve improvement an incentive is necessary 
and under the Act that incentive should flow in part from competi- 
tion between air carriers.” (pp. 374, 375) (Italics supplied) 





7 Adams, The Structure of American Industry, 1954, Chapter XII, Air Trans- 
portation, Horace M. Gray, (pp. 448-449). 

78 See also Air Freight Case, 10 CAB 572 (1949) where the Board stated: 
“.. . This characteristic of the statutory scheme serves to distinguish the Civil 
Aeronautics Board from judicial tribunals and even from many regulatory bodies. 
Thus the Civil Aeronautics Board, in addition to regulatory functions which are 
concerned with the protection of the users of a public service, has been entrusted 
by the Congress with a major promotional and developmental responsibility—the 
encouragement and development of a national system of air transportation which 
will be adequate to the needs of commerce, the postal service, and the national 
defense.” (p. 588). This conclusion was supported by the court on appeal. Ameri- 
ean Airlines v. CAB 192F. 2d 417 (C.A.D.C., 1951). 
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The Civil Aeronautics Act was modeled, not so much after electric 
and gas utility statutes, as after the Motor Carrier Act.§ The Motor 
Carrier Reports show that hundreds of new motor carriers have been 
granted certificates. This is particularly significant because the legis- 
lative history of the Act shows Congress actually relied on the fact that 
the ICC had permitted these new carriers into the business in import- 
ing the certificate language of the Motor Carrier Act into the Civil 
Aeronautics Act.® 

In both the Motor Carrier Act and the Civil Aeronautics Act, there 
is substantial recognition that Congress intended that competition 
should be a matter of guiding policy in the administration of the Act. 
The existence in the Civil Aeronautics Act of such provisions as Section 
408 (Approval of Consolidation, Mergers and Acquisitions of Con- 
trol), Section 409a (Interlocking Relationship), and Section 411 
(Unfair Competition) , indicates that Congress intended as far as pos- 
sible that the Act be administered in a manner which gave full recog- 
nition to the economic benefits of competition. Moreover, the Supreme 
Court has recognized that competition is in the public interest as a 
matter of Congressional policy even when the statement of policy in 
the Transportation Act of 1940 made no reference to it.° And the 
national policy expressed in the antitrust laws would, in the absence 
of express statutory authority to the contrary, require the Board to 
construe the statute as relying on competition to secure the best service 
at the lowest possible price.4! As the Board stated in Braniff Air, 
Houston-Memphis-Louisville Route, 2 CAB 353 (1940) : 


“That healthy competition is presumed to be beneficial to the 
public may be inferred from various Congressional expressions. 
It represents the economic philosophy underlying the antitrust 
act.” (p. 386) 





The “Competition” Provision of the Act 


The provision which distinguishes the Civil Aeronautics Act from 
other regulatory statutes is Section 2 (d) which expressly provides that 
“competition to the extent necessary to assure the sound development 
of air transportation” is in the public interest and in accordance with 
the public convenience and necessity. Early in its history, the Board 
recognized the force of this provision. In American Export Air. Trans- 
Atlantic Service, 2 CAB 16 (1940) , the Board stated: 





8The Board recognized this in Acquisition of Marquette by TWA-Supple- 
mental Opinion, 2 CAB 409 (1940) where it stated: “Since the Acts are parallel 
in their general scope, purposes and terms, it is apparent that Congress intended 
that the Act, each in its own field, should have like interpretation, application 
and effect.” (p. 412). 

® This is discussed more fully, infra. 

10McLean Trucking Company v. U.S., 321 U.S. 67, 86 (1944). 

11U.S. v. Northern Securities Company, 193 U.S. 197 (1904). See the 
excellent analysis of this doctrine in the brief of the City of Denver, Denver 
Service Case, CAB Docket No. 1841, pp. 19 and 20. 








JOURNAL OF AIR LAW AND COMMERCE 


“Certainly, the declaration of policy contained in section 2 dif- 
ferentiates the Act in many important respects from the usual 
form of public utility regulatory statutes. Particularly is the Act 
differentiated from the Motor Carrier Act, 1935, ... by reason of 
the provision of section 2 that competition to the extent necessary 
to assure the sound development of an air-transportation system 
properly adapted to the needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the national 
defense’ is one of the factors which the Board must take into 
consideration as being in accordance with the public convenience 
and necessity. This provision has no counterpart in the Motor 
Carrier Act of 1935.” (p. 30) 


As far as entry is concerned, the passage of the Civil Aeronautics 
Act established that Congress believed that an expert agency should 
decide the extent of competition in the industry. Specifically, Congress 
instructed the Board that there should be competition in such amount 
as would “assure the sound development” of the industry. It did not 
decide to what extent competition was necessary or advisable. It did 
not decide that air transportation was a “natural monopoly.” It 
did not decide that there should be either more or less competition 
than in other industries. 


The Influence of Subsidy on Entry 


Historically the most important statutory provision influencing 
Board decisions in route cases was not the competitive provision in 
the statute but the obligation of the Board under Section 406 to fix 
mail payments which subsidize the operation of carriers certificated 
for the carriage of mail. When the Board decides a certificate case, it 
must always recognize that the new competition if successful might 
increase the mail pay requirements of existing carriers and would 
require the Board to pay more subsidy. Since the Board has been 
subjected to considerable Congressional criticism for its subsidy pay- 
ments, it is inclined to take few chances on increasing subsidy. Thus 
an applicant must seek a certificate from an agency which may have to 
pay subsidy bills if it becomes a successful competitor. 

It is this provision, more than any other, that is at the root of the 
Board opinions restricting competition and denying any competition 
from new carriers. However justified this was at the time of the passage 
of the Act, however justified it still may be in the case of local service 
carriers or international carriers, there can be little question that the 
domestic trunkline industry has today outgrown the need for subsidy. 
Route extensions could certainly eliminate the small subsidy that is 
now paid to trunkline carriers. And there is no justification denying 
the traveling public the benefits of new competitive service merely 
because some day there may be a recession which might require in- 
creased subsidy. No other industry of comparable size and strength is 
protected against this contingency. Postwar American business has 
been, on the whole, characterized by substantial investment and expan- 
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sion and rigorous competition. It has not been guided by fear of 
recession. The Board’s policy should not be an exception.’? 


THE LEGISLATIVE HistorRY OF THE ACT 


The legislative history indicates Congress intended that the air 
transportation business should not be reserved for the grandfather 
carriers.1* During the course of the early hearings there developed 
opposition to requiring certificates.'* The proponents of the bill met 
this opposition by stating that new carriers would have every oppor- 
tunity to get in the business. Thus, Colonel Gorrell, then President of 
the Air Transport Association, testified as follows: 

“We feel that the enactment of H.R. 5234 will bring in a 
number of new companies and there will be additional air line 
service.””15 

Later on Colonel Gorrell emphasized that a certificates segment could 
not be construed as restricting new entrants because historically the 
Commission had been “most liberal’ where new interests sought to 
enter the field.”® Of particular importance in the legislative history 
was the reliance of the Committee on the fact that the language of the 
Act was modeled after the Motor Carrier Act and that the Interstate 
Commerce Commission had not frozen entry into the motor carrier 
business.!7 


During debates, both Senator Truman and Senator Copeland'* 
stressed numerous provisions in the Act as evidencing a policy in favor 





12 The cost to the government because of increased mail pay has been men- 
tioned in virtually every route proceeding, beginning in the earliest case, see e.g., 
Northwest Air, Duluth-Twin City Operations, 1 CAA 578, 578 (1940); National 
Air, et al.; Daytona-Beach-Jacksonville Op., 1 CAA, 612 at 617 (1940). In Middle 
Atlantic Area Case, 9 CAB 131 (1948) the Board denied an application of a new 
carrier, stating: “The Board presently has on file applications for increases in 
the rates of mail pay of carriers in the Middle Atlantic area, and we cannot blind 
ourselves to the fiscal potentialities inherent in the inauguration of a service 
which would require elaborate route promotional endeavors. Any operation which 
competitively affects the operation of a carrier like PCA or TWA within a given 
area naturally affects the over-all financial condition of that carrier, and we 
cannot, at this point in the history of the development of commercial aviation in 
this country, risk the diversional effect, systemwise, which we feel sure would 
ensue if Atlantic were certificated for extensive service in the Middle Atlantic 
area.” (p. 188). The Board, in one major case, denied competitive service, specifi- 
cally on the ground of possible recession. Southern Service to the West Case, 
12 CAB 619, 588 (1951). Its position here is akin to that of Mr. Avery of Mont- 
gomery Ward but not typical of American business generally. 

13 The discussion here summarizes a memorandum on the legislative history 
submitted by Senator O’Mahoney when counsel for North American Air Lines 
in a Senate Small Business Subcommittee, 83rd Congress, 1st Session, 
Dp. 4 

14 Hearings on H.R. 5234 and H.R. 4652, pp. 123-124, 147, 149, 150, 249, 255, 
259, 260; Hearings on S. 2 and S. 1760, 75th Cong., 1st Sess. (1937), pp. 77, 85-9, 
96, 98, 118, 150. See also Report of Federal Aviation Commission, 74th Cong., 
Ist Sess., Sen. Doc. 15 (1935). 

15 Hearings on H.R. 5234 and H.R. 4652 (1937), p. 75; see also p. 112, 113. 

wan Hearings on H.R. 5284 and H.R. 4652, p. 344; Hearings on S. 2 and S. 1760, 
p. 508. 
17 Hearings on S. 2 and S. 1760 (1937), pp. 305-308. 


me on S. 3845, 83 Cong. Record, Part, 6, p. 6726, 75th Cong., 3rd Sess. 
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of competition. On the floor of the Senate, Senator King of Utah 
demanded flat assurances that the bill would not freeze new companies 
out of the business, stating: 
“.. If the purpose of the bill is to ‘freeze’ certain contracts, 

or certain activities of a number of companies or organizations, 

and to give them rights in perpetuity to the exclusion of others; 

if the bill erects bars to protect those who now have contracts or 

now have established air lines and to prevent other persons or other 

corporations from obtaining franchises and rights to operate air- 

planes, I would hesitate to vote for the bill. 

* * * * 


“... If it authorizes their activities to the exclusion of others 
who may desire to enter this great field, then I think there should 

be some amendments that would fully protect the public and protect 

those who are interested in the development of this great art.’ 
Senator Truman assured Senator King that no such eventualities could 
come to pass under the Act, as it was drafted.2° After this necessary 
assurance the Act was passed. 

The legislative history thus indicates that the committees were 
alert to the possibility that the Act might be used to prevent new 
entrants into the business. The industry met this by both assurance 
and argument that enacting the bill would “bring in a number of 
new companies” and that similar certificate provision under the Motor 
Carrier Act had always been interpreted in a “most liberal manner” 
as far as new entrants were concerned. It was only after these assur- 
ances that the bill was passed.?1 


THE DECISIONS OF THE CIvIL AERONAUTICS BOARD 


It is not possible to analyze the Board cases and derive an integrated 
body of principles which set forth the standards for judging new route 
applications. These vagaries are in part due to differences in conditions 
in the industry and to changing membership on the Board. They are 
also due to the fact that the Board has not established standards in this 
difficult field but has decided each case on an ad hoc basis and has 
based its decision on subjective judgments which are often not articu- 
lated in its opinions. 

The lack of standards has had unfortunate results. It is not only 
that lawyers are deprived of the comfort of firm precedents. Irrevoca- 
ble principles are neither possible nor desirable. But clearer and more 
consistent general standards would have enabled the Board to plan the 
development of air transportation more rationally and better accom- 





—" on S. 3845, 83 Cong. Record, Part 1, p. 6851, 75th Cong., 3d Sess. 

20 Remarks of Senator Truman, Debate on S. 3845, 88 Cong. Record, Part 6, 
p. 6852, 75th Cong., 3d Sess. (1938). 

21 The Board has recognized the Congressional intention to permit new en- 
trants. In its Report to the Senate Small Business Committee on November 24, 
1952, entitled “The Role of Competition in Commercial Air Transportation,” the 
Board stated, “The upshot of the Congressional policy embodied in the Act was 
not to prohibit the entry of new companies into the air transportation field.” 





ENTRY OF NEW CARRIERS 139 


plish the objectives of the Act.?? It is hard to believe that a careful 
attention to overall standards could not have avoided at least two of 
the serious results which have flown from the Board’s route decisions. 


1. That in seventeen years with a forty-fold growth in traffic, no 
new entrants have been permitted in domestic trunkline passenger 
transportation. 

2. That with this growth and with revenues increasing at the rate 
of 100 million dollars a year, four trunkline carriers are still subsidized. 


The Board’s Decisions Favoring Competition 


The language of the Board’s decisions have, with a reasonable 
amount of consistency, recognized that the competitive provisions of 
Section 2 to set the Act apart from traditional public utility statutes. 
The Board has summarized its interpretation as follows:** 


“.. At the time the Act was passed in 1938 the domestic air 
transportation system had already assumed a strongly competitive 
character. Congress had been told by the Federal Aviation Com- 
mission, whose report of January 1935 was before it at the time 
the Act was under consideration, that the ‘high quality of American 
air transport had been due in large part to the competitive spirit 
that had existed throughout its development.’ Far from abandon- 
ing the principle of competition, Congress in the Act expressly 
directed the Board to consider ‘competition to the extent necessary 
to assure the sound development of an air transportation system’ 
as being in the public interest. The policy thus stated, however, 
is not one of unlimited competition, nor of introducing competition 
over every route. The legislative history and the test of the Act 
demonstrate the purpose of Congress to safeguard the industry 
equally against the evils of unrestrained competition on the one 
hand and the consequences of monopolistic control on the other.” 
(p. 374) 


In a recent case** the Board reaffirmed this basic interpretation, 
stating: 


“We need not detail the advantages of competition nor to prove 
them again in each case. An objective reading of the Civil Aero- 
nautics Act leaves no doubt that the lawmakers considered compe- 
tition to be a desirable objective—which should be established 
whenever it is economically feasible and will contribute to the 
development of a sound national air transportation system. The 
Civil Aeronautics Board ‘. . . has consistently recognized the 
Congressional policy contained in the Act favoring sound and 
healthy competition ; 


Because of this competitive objective, the Board has held that the 
reservation of expansion in traffic to existing carriers would be contrary 
to the policy of the Act and has ruled that the adequacy of service by 





22 Certainly the considerable objective cost and traffic data make it possible 
to develop firmer standards and would have served as a means of narrowing issues, 
reducing the extraordinary size of exhibits and shortening Board procedures. 

23 TWA, North-South California Case, 4 CAB 373 (1944). 

24 Reopened Southern Service to the West Case, ONE-8466, June 29, 1954; 
see also cases cited in Footnote 25. 
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existing carriers is not a bar to new authorizations.”> It has stated that 
since the Act “implies the desirability of competition . . . when [it] 
will be neither destructive nor uneconomical . . .” and since “compe- 
tition in itself presents an incentive to improved service and techno- 
logical development there would be a strong, although not conclusive 
presumption in favor of competition on any route which offered 
sufficient traffic to support competing services without unreasonable 
increase of total operating cost.”*6 The Board has never specifically 
repudiated this presumption though in some cases it has considerably 
diluted its applicability.*7 
The Board’s statements in favor of competitive air transportation 
have not been based solely on the existence of the specific statutory 
language. In a series of cases, the Board has recognized that competi- 
tion has an inherent value in providing a stimulus which economic 
regulation alone cannot provide. It invites comparison as to equip- 
ment, costs, personnel, methods of operation and solicitation of traffic 
which tend to assure the proper development of an air transportation 
system.?8 In the Hawaiian Case, 7 CAB 83 (1946) the Board stated: 
“. . The greatest gain from competition, whether actual or 
potential, is the stimulus to devise and experiment with new oper- 
ating techniques and new equipment, to develop new means of 
acquiring and promoting business, including the rendering of 
better service to the customer and to the Nation and affording 
the Government a comparative yardstick by which the perform- 
ance of the carriers may be measured... .” (pp. 103-4) 
The Board has expressly recognized that the incentives of competition 
will produce additional traffic and revenues, will increase efficiency 
and will reduce costs. In the recent Trans-Pacific Renewal Case,?® the 


_ Board concluded: 





25 American Export Air Trans-Atlantic Service, 2 CAB 11, 32 (1940); All 
American Aviation, Inc., 2 CAB 188, 145, 146 (1940); TWA-North-South Cali- 
fornia Case, 4 CAB 313, 375 (1944); Milwaukee-Chicago-New York Restriction 
Case, 11 CAB 310, 330 (1950); Northeast Air, et al., Boston Service, 4 CAB 686, 
689, 690 (1944) ; Hawaiian Case, 7 CAB 83, 103 (1946). In some early cases the 
Board had listed some general considerations in certificate cases which listed the 
issue of whether the service can or will be served by existing carriers. United 
A.L. Red Bluff Operations, 1 CAA 778, 780, 1940; Eastern A.L. St. Louis-Nash- 
ville-Muscle Shoals Op., 1 CAA 792, 795 (1940); Mid-Continental Air, 2 CAB 
68, 66 (1949); Trans Southern Air, et al. Amarillo-Oklahoma City Op., 2 CAB 
250, 254 (1940); Northwest Air, et al., Additional Service to Canada, 2 CAB 627, 
632. These cases were dealing with route applications over their routes where 
traffic did not warrant competitive service. This doctrine had not been applied in 
cases involving heavy traffic segments. In these segments the doctrine announced 
above has controlled the Board’s decisions. But see Southern Service to the West 
Case, 12 CAB 518 (1951); Trans-Continental Coach Case, 14 CAB 720 (1951) 
discussed infra. 

26 TWA, North-South California Case, 4 CAB 878, 375; see also Northeast 
Air., et al. Boston Service, 4 CAB 686, 689 (1944). 

27 See, e.g., Southern Service to the West Case, 12 CAB 518 (1951), dis- 
cussed infra. 

28 American Export Air., Trans Atlantic Service, 2 CAB 16, 32 (1940); 
TWA, North-South California Case, 4 CAB 378, 375; Hawaiian Case, 7 CAB 83, 
103 (1946); Milwaukee-Chicago-New York Restriction Case, 11 CAB 310, 330 
(1950) ; Colonial Air, et al. Atlantic Seaboard Case, 4 CAB 552, 555 (1944); Air 
Freight Case, 10 CAB 572, 588 (1949); Reopened N.Y.-Balboa Through Service 
Proceeding, ONE 9109-10, November 23, 1954. 

29 Trans-Pacific Renewal Case, ONE 8929, Feb. 8, 1955, p. 7. 
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“, .. It seems clear that the incentives of competition will pro- 
duce additional traffic, and hence revenues, to support the routes. 
Also, the spur of competition will serve to force each carrier to 
increase efficiency and thereby reduce costs. Benefits of this kind 
are impossible to measure precisely, and to translate into dollars. 
They are, nonetheless, real and significant.” (p. 17) 

Indeed, the Board has gone so far as to state that the competitive 
spirit was responsible for the position of pre-eminence of the domestic 
air transportation system.*° 


THE BARRIERS TO COMPETITION FROM NEW ENTRANTS 


These principles strongly favor competition both legally and prac- 
tically. ‘They would seem to dictate a Board policy which would 
provide for new competition from new carriers. Indeed, it could be 
urged that competition from new carriers would provide a better 
standard of comparison and would sharpen the competitive stimulus, 
which would lead to greater revenue development and to cost reduc- 
tion. The Board was influenced by these considerations in certificating 
new all-freight carriers.*t But as far as passenger trunk routes are 
concerned, these principles have been but the tune used in a game of 
musical chairs where existing carriers have changed position and new 
carriers can’t get in the game. 

An analysis of the cases indicates that the Board has applied differ- 
ent rules in assessing the value of competition from new carriers. In 
one of its early cases, the Board stated that there was no inherent 
desirability in certificating new carriers in the industry.*? Moreover, 
the Board has preferred existing carriers over new applicants because 
it has found that existing carriers have a superior operating experience, 
a capacity to tie the new routes into old routes which will lead to 
better overall service and can offer more vigorous competition.*? To 
do so it has had to apply a different doctrine in those cases where it 
has awarded a route to a smaller carrier though a larger carrier would 
have provided better service.* 

These barriers were difficult enough but in the period 1949-1951, 
the Board issued a series of major cases which indicated a new attitude 





30In Colonial Air, et al. Atlantic Seaboard Case, 4 CAB 552 (1944), the 
Board stated: “. .. That the domestic air transportation system of this country 
has reached its present position of preeminence is in large part due to the com- 
petitive spirit which has existed throughout its development. The continued 
maintenance of that position as well as the further development of the industry 
demands the encouragement of free initiative and enterprise subject only to the 
condition that the competitive services shall not be wasteful.” (p. 555) 

31 Air Freight Case, 10 CAB 572 (1949). 

82 Additional Service to Atlanta and Birmingham, 2 CAB 447, at 480 (1941). 

33 Additional Service to Atlanta and Birmingham, 2 CAB 447 at 449 (1941); 
Trans-Southern Air, et al., 2 CAB 250, 271 (1940); Additional Service to Puerto 
Rico Case, 12 CAB 480, 431 (1951); Eastern A.L. et al. Great Lakes-Florida 
Case, 6 CAB 429, 439 (1945). 

34 See, e.g., Western A.L., et al. Denver-Los Angeles Service, 6 CAB 199, 210, 
212 (1944); Kansas City Service Case, 4 CAB 1, 18 (1942); National Air, Miami- 
Key West Service, 4 CAB 546, 548 (1944); Mid Continent Air, et al. Kansas 
Gan Orleans, 6 CAB 253, 262 (1945); North Central Case, 8 CAB 477, 479 
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towards competition and hostility to competition from new carriers. 
These cases were influenced by two factors: 

1. The 1947-1949 recession in the industry had subjected the Board 
to considerable Congressional and industry criticism, an investigation 
by the RFC and by Congress and to substantial subsidy demands from 
trunkline carriers. The Southern Service to the West Case (12 CAB 
518 (1951) ) characterizes the Board’s reaction to these factors. It is 
certainly influenced by a feeling that the Board should take no chances 
in authorizing too much competitive service and that air transporta- 
tion was afflicted with delicate economic health. Needless to say, the 
patient survived and the healthy growth and profits since that time 
have been reflected in a changed Board attitude. 

2. The Board had been subjected to considerable harassment in 
the post-war period by irregular carriers seeking entry into the busi- 
ness. Many of these carriers, frustrated by the length of Board pro- 
ceedings, and by the hostility of the Board to applications from new 
carriers, had violated the Board’s regulations and directed a vigorous 
political campaign against the Board itself. The irritation of the Board 
is reflected in the Trans-Continental Coach Case, discussed infra. 


The Southern Service to the West Case 
The Southern Service to the West Case has had a long and turbulent 
history.*> Its importance here is that the original opinion served as a 
vehicle for an expression of new Board policy towards competition. 


In denying all applications for route extensions, the Board sets forth 
its new view on the competitive provisions as follows: 


“This is no mandate to seek competition merely for the sake of 
having competition. It is a recognition by the Congress that the 
provision of competitive service is subject, like all other aspects of 
the air transport business, to the paramount necessity that the 
system be developed on a sound economic basis. . . . The attainment 
of an economically sound airline industry should be a paramount 
and underlying criterion established by the Congress for its devel- 
opment and regulation. ...” (p. 532) 

After pointing out that the “spirit of competition” in one part of 
the industry would spread to routes with no direct competition, the 
Board concluded: 

“Undoubtedly, where it appears on the record of a particular 
case that an air carrier is failing to attain the high standards of 
public service contemplated by the Civil Aeronautics Act, and where 
only provision for an economic competitive service would contribute 
effectively to the assurance of such standards, a case is made for 
competition. ...” (p. 533) 

The Board went even further. Even though times were good, the 
Board should take no chances on competition because economic storms 
might again arise. It then concluded: 





35 Southern Service to the West Case, 12 CAB 518 (1951), Supp. Opinion, 
14 CAB 310 (1951), Supp. Opinion, 15 CAB 94 (1952), Reopened Southern Serv- 
ice to the West Case, ONE 7988, December 22, 1953, Supp. Opinion on reconsid- 
eration, ONE 8466, June 29, 1954. 
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“ . . We would be less helpful if, at this time, we did not 
express our considered opinion that further route expansion in our 
domestic trunk-line network would present problems of serious dif- 
ficulty in view of the conditions which presently and during the 
postwar period have existed in this industry. Certainly the task of 
proving public convenience and necessity in satisfying the statu- 
tory requirements would place a difficult, if not insurmountable, 
burden upon the air carriers which would undertake to sponsor 
further route extensions of any substantial character... .” (p. 584) 
(Italics supplied) 


As pointed out in the dissent of Member Lee, the opinion was 
clearly inconsistent with prior cases. Previously, the Board had deter- 
mined that the phrase ‘‘competition for competition’s sake is meaning- 
less."'3° Previously, there had been a presumption in favor of competi- 
tion. Previously, adequate service was no bar to new competition 
where the traffic warranted it. Previously, the Board had recognized 
that competition contributed to the proper development of air trans- 
portation and presumably to a sound industry. 

In sharp contrast this opinion establishes an almost irrebuttable 
presumption against competition. Competitive service will only be 
authorized as a last resort. Competition is a dangerous poison which 
might be safely administered in small doses but in larger doses would 
will the patient. This doctrine, of course, runs contrary, not only to 
prior Board opinions, but to the American business experience which 
Congress certainly had in mind in passing the Civil Aeronautics Act. 
If competition is antagonistic to the proper development of the eco- 
nomic health of an industry, then the remarkable development of the 
American economy under essentially competitive conditions is unex- 
plainable. 

In this opinion for all practical purposes, the Board read the 
competitive language out of the statute. It closed the door not only 
to new carriers, but to extension of the grandfather carriers. It froze 
the route pattern. Certainly, never has a dynamic industry been threat- 
ened with such a strait-jacket. The fact that since the decision only 
four years ago traffic has more than doubled, indicates that the Board’s 
lack of confidence in its development was unwarranted.*7 

The decision can best be chaacterized as a maverick based on a 
delayed reaction to the 1947-1949 recession. Generally the Board cases 
since that time take a less extreme position.** Its main significance is 





86 Northeastern Air, et al. Boston Service, 4 CAB 686, 690 (1944). 


87 In 1950 domestic trunklines flew 7,766,000,000 revenue passenger miles. By 
1954 this had increased to 16,234,600,000 revenue passenger miles. As late as 
December 1958, the Board repeated the doctrine in Reopened Southern Service to 
the West Case, ONE 7988, December 12, 1953, but has since reconsidered. 


88 Salt Lake City-Rapid City Extension, E-6831, September 25, 1952; Re- 
opened Southern Service to the West Case, E-8466, June 25, 1954, p. 21; Trans- 
Pacific Renewal Case, ONE 8929, Feb. 8, 1955. Perhaps the most significant fact 
is that the Board has instituted four major domestic trunkline proceedings to 
determine if there is a need for new service: New York-Chicago Service Case 
(Docket No. 986), Denver Service Case, (Docket No. 1841), SW-NE Case (Docket 
No. 2855) and the New York-Florida Proceedings, (Docket No. 3051). 
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that it represented the dominant Board attitude at the time the many 
applications for trunkline passenger service by new carriers were being 
considered. 


The Transcontinental Coach-Type Service Case 

The major effort of new passenger carriers to obtain domestic 
trunkline certificates was the Transcontinental Coach-Type Service 
Case, 14 CAB 720 (1951). It was decided at a time when the Board’s 
irritation over the activities of irregular carriers was mounting and at 
a time when the policy of the Southern Service to the West Case was 
still dominant.*® While commending the applicants before it, the 
Board opened its opinions by stating that the “air is charged with 
controversial bitterness, widely circulated propaganda and misinfor- 
mation towards the broader issues of low fare transportation.” The 
opinion was designed to set the record straight and reads more like a 
lawyer’s brief than the considered opinion of a dispassionate quasi- 
judicial body. 

The important thing is that the Board in at least three particulars 
decided the case on principles it had previously rejected. 

First, the Board based its decision in part on the foll»'ving finding: 

“., . It is our conclusion, therefore, that the existing carriers 
are fully capable of providing the scheduled regular and frequent 
air-coach services needed between the points which they are already 


serving, and that they have the necessary resources and facilities 
to insure the future growth and development of such low-fare 


services.” (p. 725) 
Compare this language with principle in the TWA, North-South Cali- 
fornia Case, 4 CAB 373, (1944) where the Board stated: 


“In considering the extent to which competition is necessary to 
assure the sound development of an air transportation system, 
therefore, its justification does not depend upon the inability or 
unwillingness of an existing carrier to render adequate service. ... 
Otherwise, no competition would ever be authorized for there is no 
limit to the extent to which an existing carrier could expand to 
meet increased demand... .” (p. 375) (Italics supplied) 





39 The irritation had been expressed as early as 1949 in the Hawaiian Terri- 
torial Service Case, 10 CAB 62 (1949), where the Board stated that a violator of 
a Board regulation “would find himself in a certificate proceeding burdened with 
a disadvantage which under ordinary circumstances would be inimical if not 
fatal to his case.” The opinion is characterized by the following language which 
went far beyond legal principles which had been accepted by the Supreme Court: 

a. The Board stated that the WOKO Case, 329 U.S. 211 (1946), held that 
“the weight to be given such evidence (evidence of violations) is a matter entirely 
within the discretion of the Board.” The WOKO Case stated that the case was 
“hard law” but that “we cannot say that the Commission is required as a matter 
of law to grant a license” or that its refusal is “arbitrary and capricious.” 

b. The Board stated that any violation of certificate requirements “strikes 
at the heart of the Civil Aeronautics Act.” This implies that a denial of a certifi- 
cate is to be used as a sanction to enforce Board regulations. The Act provides 
no such penalty. 

c. The Board stated that “it did not intend to reward wrongdoers by granting 
certificates.” Under the Act certificates are not a reward for good conduct. They 
are to be granted if the — meets specific statutory tests. The inference 
is that the Board is engaged in moral evaluations unrelated to the specific require- 
ments of the certificate provisions. The Board has no such authority. 
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‘Thus the Board, which had previously held in at least six cases*® 
that the ability or willingness of existing carriers to render adequate 
service did not bar additional certification, rejected that traditional 
doctrine in denying the application of new coach carriers—a doctrine 
it had reaffirmed only sixteen months earlier in the Milwaukee- 
Chicago-New York Restriction Case, 11 CAB 310 (1950). Moreover 
the opinion indicates that the Board was not satisfied with coach 
development by the certificated carriers. 

Second, after finding that the development of coach service was a 
“major objective” but that the limited proportion of certificated air 
coach business ‘‘was due to the fact that until recently the available 
types of aircraft and conditions of operation did not favor a full devel- 
opment by them of this business” the Board concluded as follows: 

“.. We shall expect, and require, certificated carriers to expand 

and develop air-coach services, subject to appropriate Board regu- 

lation and, where necessary to accomplish that end, we will exercise 

our statutory power to compel the required reductions. (Civil 

Aeronautics Act of 1938, sections 404 and 1002)” (p. 726, italics 

supplied). 

The Board, which had previously recognized with consistency that 
regulation cannot take the place of the stimulus of competition, 
rejected that principle in deciding the application of new coach car- 
riers in the Transcontinental Coach-Type Service Case. The traditional 
Board attitude was set forth in Colonial Air, et al. Atlantic Seaboard, 
Op. 4 CAB 552 (1944) 4! as follows: 

“The Act has clothed the Board with full power and machinery 

by which it may require the performance of safe and adequate 

service. However, a service which is just adequate, as that term 

is used in the Act, will not provide the public with the full advan- 

tages which should be expected from the most modern form of 

transportation nor will it encourage the development contemplated 

by the Congress. The improvements which flow from a competitive 

service cannot be obtained by administrative fiat... .” (p. 555) 

(Italics supplied) 
The Board has stated that it has “relied principally on carrier compe- 
tition to achieve those economies and improvements in service” which 
are necessary to attain the statutory objectives. (Reopened New York- 
Balboa Through Service Case, ONE 9109-10, November 23, 1954.) 
The opinion here recognizes that coach is a ‘‘major objective.” Yet it 
proposes to attain that objective, not through competition, but by 





40 All American Aviation, Inc., 2 CAB 133, 145-6 (1940); American Export 
Air., Trans Atlantic Service, 2 CAB 16, 32 (1940); TWA, North-South California 
Case, 4 CAB 378, 375; Milwaukee-Chicago-New York Restriction Case, 11 CAB 
310, 880 (1950); Northeast Air, et al., Boston Service, 4 CAB 686, 689, 690 
(1944) ; Hawaiian Case, 7 CAB 83, 103 (1946). But see Southern Service to the 
West Case, 12 CAB 518, 533 (1951) discussed supra. 

41See also TWA, North-South California Case, 4 CAB 378, 375 (1944); 
North-East Air. et al. North Atlantic Routes, 6 CAB 319, 326 (1945). In prior 
cases, the Board had mentioned that it might use its compulsory service power to 
compel adequate connecting service, (National Air, et al. Daytona Beach-Jackson- 
ville Op., 1 CAA 404, 417 (1940)) or where only schedule a day was provided 
between the small towns. Continental A.L. et al., Texas Air Service, 4 CAB 215, 
239 (1944). But it had never used this power. 
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reliance on ‘‘administrative fiat’—a method which it had previously 


found unacceptable. 

That this language was also a remarkable triumph of faith over 
fact is illustrated by the whimsical comedy of manners that followed 
shortly thereafter in the General Fare Investigation, (Docket No. 
5509). Three months after the Transcontinental Coach Type Service 
Case, with profits at record levels, the certificated carriers filed for fare 
increases of a dollar per ticket and elimination of the round-trip dis- 
count. The Board actually permitted the one dollar increase but 
suspended the provision eliminating the round-trip discount. It insti- 
tuted a General Fare Investigation to see if fare levels were too high. 
(ONE 6305, April 9, 1952.) The investigation was soon dismissed 
despite vigorous dissents by Members Lee and Adams and an informal 
“study” instituted. (ONE 7376, May 14, 1953.) The “study” has been 
dormant ever since. The ineffectual results of the General Fare Investi- 
gation indicate that the Board was generally right in relying on com- 
petition rather than “administrative fiat” to attain its objectives. The 
brave bold language of the Transcontinental Coach Type Service Case 
was a puff of smoke and nothing more. 

Third, the Board, contrary to its practice in previous cases, rejected 
the application in toto without any consideration of whether granting 
a particular portion of a particular application by one carrier might 
be justified. The Board stated that it was influenced in large part by 
the fact that the applications of the coach carriers sought authority for 
extensive operations which might have required a radical change in 
the route pattern and might have occasioned substantial diversion from 
existing carriers. These considerations could support a denial of most 
of the applications under traditional Board principles. But as Member 
Adams pointed out in his dissent, there appears to be no justification 
for failure of the Board to even consider some limited authorization 
by new carriers of coach service in this case. This is particularly true 
because the opinion clearly reveals that the Board recognized that the 
certificated carriers had not provided adequate coach service. 


In prior cases the Board had meticulously examined the facts on 
diversion of each application. It had considered the effect of granting 
part of what a carrier had asked. Here the Board adopts an all or 
nothing approach. It dismisses the application on general economic 
considerations without weighing specific facts. It makes no analysis of 
a partial grant under the statutory standards. Yet in every other case, 
the Board had made a detailed analysis of individual applications and 
parts of applications. It is hard to escape the conclusion that the 
decision was influenced in part by Board irritation over the irregular 
carriers and that the opinion is based on general ideological grounds 
rather than on the merits of particular applications. 

In any event at the time the Board was deciding the major request 
for trunkline authority for new carriers, it was governed by principles 
contrary to those it had previously employed. There is plenty of 
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language in Board decisions which should logically favor the admission 
of new carriers. The cases make it clear, however, that the Board’s 
decisions have not been governed by consistent principles on the ques- 
tion of competition. 


THE CASE FOR ENTRY OF NEW CARRIERS 


The ultimate test of the Board’s policy is not what it says but what 
it does. The Board has substantially extended the competition among 
the grandfather carriers. But it has severely limited competition from 
new carriers. The ultimate fact is that at the end of seventeen years 
in an industry that has grown 4000%, only 4% of the commercial 
revenue was earned by new carriers. New carriers have been com- 
pletely barred from trunkline passenger transportation. 


The nub of the controversy is whether or not competition by exten- 
sion of the grandfather carriers is enough. Would the public interest 
be better served if the Board also authorized competition from new 
carriers? 

It is not possible to prove factually that a policy of admitting new 
carriers would have built a better air transportation system. No one 
really knows what would have happened had there been some entry 
of new carriers. In part, therefore, the case for new carriers is based 
on a burden of proof. The American economy has attained its great 
strength by permitting new operators with new ideas to compete in 
the market. The success of this tradition places a heavy burden of 
proof on those who would deny access to the market. The full benefits 
of competition cannot be realized if it is restricted over an extended 
period of time to a limited number of operators who happened to be 
in business at a particular time. This is a general argument based on 
a presumption. But basic decisions are more often than not based on 
presumptions not capable of precise proof. And this presumption has 
the support of years of economic history. 

The extent of that burden is amplified by the great growth of a 
new industry and the rigidity of the policy of exclusion. This is an 
industry that has increased 40 times since 1938. Yet 96% of the busi- 
ness is controlled by the original grandfather carriers. However justi- 
fied a policy of controlled entry, this policy has been all control and 
no entry. The tremendous growth that has taken place puts a heavy 
burden of proof on those who would advocate complete reservation 
of this growth to the grandfather carriers. As a legal, economic and 
moral matter such a policy would have to be justified by overwhelming 
evidence that it is in the public interest. There is nothing in the 
history of American business or of air transportation that indicates 
that this burden of proof has been met. 


Indeed, there is substantial evidence in the history of air trans- 
portation itself that competition from new carriers will substantially 
improve the quality of air service. In the post-war period, the certifi- 
cated industry was faced with some competition from non-scheduled 
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carriers operating pursuant to exemption orders in both the passen- 
ger and freight business. In many instances, these carriers violated the 
Board regulations prohibiting regularly scheduled operations. The 
freight carriers early obtained legal authority to conduct regular oper- 
ations. The passenger carriers*? operating under a legal cloud, were 
harrassed by enforcement actions, crowded into second-class airport 
facilities, accused of unsafe operations, and, facing a passenger accept- 
ance handicap because they were not certificated, did not carry a 
substantial portion of the business.** But in both the freight and 
passenger business, the impact of these carriers showed what new 
competition could do to fare levels. 

The Board has issued an authoritative statement on the effects of 
new competition in the freight field. In a report to a Senate Commit- 
tee, on The Role of Competition in Commercial Air Transportation,** 
the Board stated: 

“There is no escaping the fact that the cargo rate reduc- 
tions which brought about the air-freight-rate investigation were 
prompted in large part by competitive considerations, and it would 
be unreasonable to conclude other than that this competition played 


a major role in speeding the advent of flights carrying cargo only 
and in the institution of such flights on all major cargo runs.” 


(p. 38) 

The competitive impact of this new competition is also apparent 
in the passenger field. During World War II air transportation had 
experienced a substantial boom in traffic. Concurrently service deteri- 
orated and costs increased. Subsequent to the war, the service deterio- 
ration plus a series of accidents culminating in the grounding of major 
new aircraft types led to a traffic stump. Because of the high cost levels, 
the traffic declines led to substantial operating losses. To meet these 
losses, the certificated carriers raised passenger fare three times in 
eighteen months and sought increases in subsidy payments. The fare 
increases stunted traffic growth. 

There is no reason to think that the non-scheduled carriers were 
immunized from the slump in air travel. However, they met the prob- 
lem in another way—by increasing seating density and lowering fares. 
The lower fares stimulated traffic and many of them had profitable 
operations. This was the start of the air coach business. 

On the record there can be no question that the grandfather carriers 
were reluctant converts to air coach. Capital did start some coach 
flights in the latter part of 1948 but this service was limited to incon- 
venient nightime coach. In 1948 coach amounted to less than 1/10 of 





_ #2 On May 5, 1947, the Board adopted Reg. 292.5 which authorized these car- 
riers to conduct regularly scheduled operations during the pendancy of the Air 
Freight Case. Some of the carriers were subsequently certificated in the Air 
Freight Case, 10 CAB 572 (1944). 

43 In 1953, non-certificated carriers flew 918,000,000 revenue passenger miles, 
or 7% of the 14,369,000,000 flown by domestic trunklines. 

44 Report of the Civil Aeronautics Board submitted to the Subcommittee on 
Monopoly of the Select Committee on Small Business, United States Senate, 
November 24, 1952. 
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1% of the certificated business. In 1949 it amounted to only 4%. It 
was only in 1950 that any volume of daylight coach was offered. 

As late as May 1949, Mr. C. R. Smith, President of American Air- 
lines, testified before the Johnson Committee as follows:* 

“. . . We do not believe that we can presently engage in the 
coach service and provide the standard of service reasonably re- 
quired without consequent loss and without, perhaps, getting our 
organization back into the subsidy situation. .. .” (p. 77) 

Mr. Patterson, President of United, was even more reluctant to 
engage in the business. He stated: 

“.. . If we had a little margin to work on we could experiment 
with coach, we could experiment with many things, but we just 
cannot afford to take the chance where we may effect, or create, 
greater losses than are staring us in the face right now.” (Italics 
supplied.) 

In these same hearings the representatives of the non-certificated indus- 
try told the committee that there was a great mass market for profitable 
low fare coach operations.*® 

It is no answer to say that the non-certificated carriers offered coach 
only between the long-haul high density markets. The certificated 
carriers could have done the same thing. In fact, their operations were 
so confined and it was not until 1953 that there was a limited extension 
of certificated coach to less dense markets. 

The Board has recognized the role of outside competitive influence 
in developing low-fare coach service. In a report to a Senate Com- 
mittee, on The Role of Competition in Commercial Air Transporta- 
tion,? the Board stated: 

“The irregular carriers, by operating in markets, under condi- 
tions, and at times when high-density seating could be realized and, 
consequently, lower fares charged, helped to bring about the devel- 
opment of low-fare coach services of the type that have accounted 
for the largest portion of the recent growth in domestic passenger 
business of all air carriers. Such low-fare coach services have 
served as a competitive stimulus to the certificated carriers in the 
low-cost field, and, together with the coach services of the certifi- 
cated carriers, have induced many persons to travel by air who 
would not have utilized air services at the higher standard fares.” 

(p. 30) (Italics supplied) 

The fact and the lesson are clear. The fact is that coach service, 
the most important development in air transportation since the passage 
of the Act, was not developed by the grandfather carriers. ‘The lesson 
is that the proper development of air transportation suffers when it is 
protected from competition from new carriers with new and different 





45 Air-Line Industry Investigation, Hearings Before the Committee on Inter- 
rec ae Foreign Commerce, United States Senate, 81st Congress pp. 756, 757. 

46 Airline Industry Investigation, Hearings before Committee on Interstate 
and Foreign Commerce on S. Res. 81st Cong., Ist Sess. 260 (1949). See testimony 
of Mr. Fishgrund testifying as an official of Standard Airlines, Inc. 

47 Report of the Civil Aeronautics Board submitted to the Subcommittee on 
Monopoly of the Select Committee on Small Business, United States Senate, 
November 24, 1952. 
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ideas. The concept of developing mass travel by increasing seating 
density and lowering fares is not so unique as to strain the imagination. 
But it was the non-certificated carriers that did it first. 

The need for new competition is more than a matter of historic 
record. It is a current fact. Today first class fares yield in the neigh- 
borhood of 6 cents a mile and coach fares in the neighborhood of 4.2 
cents a mile. This compares with 3.1 cents for coach service by non- 
certificated carriers.** At the same time profit margins are high.*® Yet 
the Air Transport Association has repeatedly urged that higher fares 
are necessary and the Annual Reports of many carriers emphasize the 
same thing. The abortive history of the General Fare Investigation 
demonstrates that passenger rate regulation cannot be relied upon to 
control rate levels. When competition is limited, fare levels and profit 
levels tend to become too high. In an industry like air transportation 
which has economic characteristics closely akin to fully competitive 
business it is better to rely primarily on competition to control fare 
levels. In an industry with few carriers and a highly organized trade 
association, competition cannot be fully effective in controlling fare 
levels under a policy of excluding new competitors. 


THE ARGUMENTS AGAINST ENTRY By NEw CARRIERS 


There are certain facts on which there need be no disagreement. 
The first is that air transportation has experienced a dynamic and 
rapid improvement with a policy of restricted entry. Second, it is clear 
that there has been a substantial increase in competition among the 
grandfather carriers. As of today, important segments involving service 
to major cities such as Dallas, Atlanta, Kansas City, and Denver are 
without competitive service but the Board has pending proceedings 
which will enable it to remedy these deficiencies. Finally, it is clear 
that the Board has, through route extensions, built up some small 
carriers like National into important factors in the industry. 

None of these facts are conclusive on the issue of entry by new 
carriers. The achievements of air transportation may have occurred 
in spite of, rather than because of, the Board’s entry policy. The exten- 
sion of competition among the older carriers does not establish that 
the public interest would not be better served by new competition 
from new carriers. And the extension of small carriers, however laud- 
able, is not mutually exclusive of a policy of admitting new carriers 
into the business. 





48 The yield of 3.1 cents is derived by dividing the combined 1954 passenger 
revenue of the “North American” carriers (Hemisphere, Trans-National, Trans- 
American, Twentieth Century and Unit Export) of $10,058,841 by the 329,476,000 
revenue passenger miles. 

49 Quarterly Financial Report, U.S. Manufacturing Corporation 1958, Fed- 
eral Trade Commission and Securities Exchange Commission. In 1953, domestic 
trunklines had profits on sales of 5.5% compared to only 4.3% of the 28 manu- 
facturing industries studied. Only three of the 23 manufacturing industries had 
— returns on sales. Later data is not available on the manufacturing indus- 

es. 
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Indeed, these very facts can be urged to support the need for com- 
petition from new carriers. The growth of air transportation and its 
current strength is one of the very reasons why entry by new carriers 
would involve no impairment of the operation of the older carriers. 
Moreover, the small disjointed National Airlines of 1938 could not 
stand competition. The pleasingly plump National Airlines of today 
may be the better for it. 

There are certain standard arguments that are used as justification 
for denying entry of new carriers. 

1. That airlines are public utilities and should not be subject 
to new competition. 

2. That new carriers cannot be admitted without destroying 
the balance service pattern of existing carriers of serving both 
profitable and less profitable stations. 

8. That the Board has a prior obligation to build up the smaller 
certificated carriers particularly those that are subsidized before 
it admits new carriers. 


The Public Utility Argument 


The legal differences between the Civil Aeronautics Act and tradi- 
tional utility statutes have been previously discussed. ‘This section is 
devoted to discussing the economic difference between traditional 
utility industries and air transportation. 

It would seem clear beyond question that the Board and the certifi- 
cated industry have recognized that this industry has substantially 
different economic characteristics than a traditional public utility, such 
as an electrical utility. The Air Transport Association has repeatedly 
emphasized the great expansion of competition among the grandfather 
carriers.5° Such competitive service would hardly be authorized among 
electric utilities. It seems to follow that if the industries’ economic 
characteristics warrant competition among grandfather carriers, they 
also warrant competition between grandfather carriers and new car- 
riers. Certainly it cannot be urged that this is a competitive business 
when praising the development of competition among grandfather 
carriers but a public utility when questions of competition from new 
carriers is involved. 

While the action of the Board would seem to dispose of this public 
utility argument, it is still pertinent to point out the great differences 
between the economic characteristics of traditional public utilities 
and air transportation. Traditionally, entry has been severely restricted 
only in industries where competition hasn’t worked and has historically 
led to monopoly. Public utilities are characterized by high fixed invest- 
ment, costs which decrease sharply with increases in volume or size, a 
low proportion of cash costs, and a relatively stable market.*! Air 





50 See statement of S. G. Tipton, General Counsel, Air Transport Associates 
of America in Hearings before Committee on Interstate and Foreign Commerce, 
U.S. Senate, 88d Congress, 2d Session or S. 2647, p. 239. 

51 See e.g., Jones and Bigham, Principles of Public Utility Economics (1939) 
pp. 62-68; Thompson and Smith, Public Utility Economics, (1941), pp. 75-98; 
Barnes, The Economics of Public Utility Regulation (1941), pp. 42-43, 168-169. 
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transportation has none of these characteristics. Its basic economic 
characteristics are closely akin to an industry where historically com- 
petition has been deemed to serve the public interest best. 


The Small Town Argument 


This argument is that existing carriers should be preferred because 
they will provide a balanced pattern of transportation serving both 
the lucrative long-haul high traffic points and the leaner short-haul 
low traffic points.5? New carriers, it is urged, seek to serve only the 
good points. Granting their route applications would destroy a bal- 
anced pattern of service to large and small towns. 

This argument is probably made more often than any other to 
support restriction of air transportation to existing carriers. Yet on 
the whole it has been subject to very little factual or logical analysis. 
It has largely been accepted as self-evident. For these reasons we are 
discussing it below in terms of four basic propositions. 


First, there is no warrant for the conclusion that existing carriers 
possess a moral superiority because they serve some small towns. His- 
torically, these carriers requested and obtained authority to serve small 
towns at a time when they were subsidized to provide the service. And 
when carriers are no longer subsidized, they proceeded with traditional 
business motives to petition the Board to abandon service at many 
small towns. There is nothing wrong with this. But there is no war- 
rant for the conclusion that a certificate vaccinates a carrier against 
greed. 

Moreover, the applications of new carriers do not necessarily reflect 
a desire to choose the easy path. They had no practical choice but to 
seek authorization to serve the larger cities. A Board that has never 
certificated a new carrier trunkline service to a large town is certainly 
not going to certificate it to a small town. The only cities where these 
carriers had any possibility of success under Board policy were the 
larger cities. 


It cannot be assumed that new large city service would be an easy 
path to high profit operations. These are the segments where compe- 





52 Air transportation has only one-seventh the investment in relation to sales 
of public utilities. This is shown by the following table: 
Investment as a 
Percent of Revenues 


Electric Utilities 324.4% 
Domestic Trunklines 44.8% 
Manufacturing Industries 40.9% 


From an investment ratio standpoint, air transportation is closely akin to a 
normal manufacturing industry not to a public utility. Moreover, in air trans- 
— costs do not decrease sharply with expansion of volume. Indeed, 

estern and Continental, which are the third and fourth smallest carriers in the 
domestic trunkline industry, have costs per available ton mile which are lower 
than TWA and Northwest, which are among the largest carriers in the industry. 
In air transportation cash costs are 81.1% of total costs as compared to only 
60.7% for electric utilities. Civil Aeronautics Board, Recurrent Report of 
Financial Data, 1953, and Quarterly Report of Air Carrier Operating. Factors, 
December 1953. Federal Power Commission, Statistics of Electric Utilities, 1953. 
Federal Trade Commission and Security Exchange Commission. 
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tition is the most intensive. The experience of Northeast on its Boston- 
New York operation, or Capital on the New York-Atlanta operation 
should serve as a warning against the easy conclusion that there is pie 
in the sky between the big cities. A new carrier would sever these 
markets against competitive operations by existing carriers well estab- 
lished in the markets and with a substantial edge in equipment and 
capital resources. Heavy traffic will be offset by intense competition. 

Second, this argument precludes all new entry into the trunkline 
business. Since at small cities now served by one trunkline, there is 
no likelihood of the Board finding a justification for competitive 
trunkline service, a new carrier has no opportunity to secure the small 
town authorization necessary for the balanced kind of pattern contem- 
plated by the argument. Thus the argument leads logically to the 
conclusion that no new service by new carriers can ever be authorized. 
This is certainly not the statutory intent. 


Third, the proportion of small town service has been decreasing 
and is not sufficient to warrant a policy of complete exclusion of new 
carriers. For over four years the Board’s policy has been to suspend 
service at small trunkline points and to turn them over to feeders. At 
the same time traffic at these points has grown and the proportion of 
service to small towns has declined. The following table™ shows the 
change in proportions of revenue passenger miles at small and large 
stations. 


1941 1947 1954 
Stations with under 775 passengers 
per month 6.1% 1.6% 8% 
Stations with over 5,500 passengers 
per month 35.4% 12.9% 86.7% 


Where the overall picture of certificated trunkline operations to small 
towns is examined on the basis of current facts, it does not appear to 
be imposing enough to justify a policy of complete exclusion of new 
carriers. It has been rendered obsolete by the growth of air transport. 

Fourth, there is no evidence that the certification of new carriers 
would jeopardize existing service to small towns. For the most part the 
applications of new carriers seek service competitive with the Big Four. 
Not only are these carriers rendering a smaller proportion of small 
town service but their large traffic volume and their extremely profit- 
able operating position makes it clear that small town service would 
not be impaired. 

Even with the smaller carriers, there appears to be little question 
that small town service is not jeopardized. This is true for a number 
of reasons: 


(a) The applications of new carriers do not as a general rule seek 
to compete in the major markets of the smaller carriers. The propor- 
tion of their traffic subject to diversion is generally small because they 
are not generally operating in the markets sought by new applicants. 





53 CAB Air Traffic Surveys, March 1941, 1947, 1954. 
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(b) With traffic increasing rapidly, diversion by a new carrier is 
soon offset by growth.** 

(c) Many of these carriers, such as Capital, Delta, National and 
Western have experienced substantial growth and have operating mar- 
gins comparable to the Big Four. Bigness is not synonymous with 
soundness. All of these carriers have managed to acquire and finance 
substantial fleets of new modern equipment on the basis of the strength 
of their operating position over existing routes. 

(d) While some small town service may not be as profitable as 
large town service, there is no evidence that indicates substantial losses 
at these stations. In fact, the ten smallest stations of four medium sized 
trunks had revenues averaging 281% of station expenses. While this 
does not show that the stations are profitable, it does indicate that 
claims of heavy losses at small towns should be viewed with some 
skepticism. The more logical conclusion is merely that these towns 
do not contribute as much to the profitable operation of the company 
as the large towns. 

This is not to say that for some carriers such as Northeast the small 
station problem is not a serious one. In these situations the issue is 
whether the objective of the Act will be better realized by building up 
their route systems through new authorizations or by awarding some 
routes to new carriers. This question depends on the facts of a partic- 
ular case. What is clear is that small station service should not be a 
complete bar in all cases to certification of new carriers. 

Our basic conclusion is that since the doctrine leads to complete 
exclusion of new carriers for all time, there is a heavy burden of proof 
on those who would use it to bar all new entry. An analysis of the 
facts supports the proposition that this burden has not been met. 
Overall the problem has decreased as the industry has grown and today 
only an insignificant portion of the total traffic is small town traffic. 
Moteover, it seems clear that certification of new carriers will not 
impair existing small town service. For those carriers with a serious 
small town business the essential question is whether it is in the public 
interest to build up those carriers by route extensions or to award 
routes to new carriers. This is discussed, infra. 


THE SMALL CARRIER ARGUMENT 


This argument is that the Board’s policy of exclusion of new car- 
riers from trunkline transportation is justified because the Board 
should give priority to building up the position of smaller carriers 
and providing a better traffic balance among carriers. 

The argument would be more persuasive if the Board had such a 
policy. The fact is that while the smaller carriers have been expanded, 





54 Since 1938 domestic trunkline revenue passenger miles increased at the 
rate of 25.5% a year. Since 1948 the growth rate has been 19.6% a year. 

55 The computation is for Braniff, Capital, Delta, and National, as shown on 
the Form 41s for the third quarter of 1954. 
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they have not been able to hold their own traffic-wise as compared to 
the Big Four since 1946. Between 1946 and 1954, their share of all 
trunklines, outside of the Big Four, declined from 33.5% to 26.4% of 
total revenue passenger miles. If the policy of building up small 
carriers has not been dominant in the seventeen years since the passage 
of the Act, there is no reason why it should be resurrected for the 
purpose of keeping new carriers out of the industry. 

Carried to its logical conclusion, this argument would also ban any 
extensions to the Big Four. This has not been the Board policy. The 
Board has in many cases concluded that while building up small car- 
riers is one objective of the Act, it is offset by other public interest 
considerations which support additional authorization for bigger car- 
riers.56 This same comparative principle is applicable to the applica- 
tions of new carriers seeking certificates in preference to smaller 
certificated carriers. 

There is no question that one of the Board’s objectives should be 
the improvement of the position of the smaller carriers, particularly 
those that are still subsidized. With the industry growing at the rate 
of $100,000,000, the Board could well build up the small carriers and 
certificate operations by new carriers. Moreover, the statutory objec- 
tive is broader than the welfare of the few small carriers®* which still 
pose a serious problem. Its objective is to build a sound air transpor- 
tation system which will best serve the interests of the travelling public 
and the national defense. While the Board’s decision must depend on 
the facts in a particular case, in many situations the statutory objectives 
will best be served by the certification of a new carrier which will 
provide better service and by bringing new competition to the industry 
improve its overall competitive tone. 


CONCLUSION 


Air transportation is big business today. It is among the country’s 
fastest growing industries. Yet it has been regulated as if it were a 
small unstable industry. After seventeen years of controlled entry it 
would be neither practical nor legal to abandon all restrictions on 
entry. But there appears to be no question that the regulation of entry 
has been unjustifiably restrictive. In particular a policy which com- 
pletely excluded all new carriers for seventeen years from the most 
important and significant area of air transportation is unwarranted. 

Certainly, this country has never before witnessed a situation where 
for seventeen years a fast growing dynamic industry has been com- 
pletely reserved to a few companies by legal barriers to entry. Such an 
extreme policy is contrary to our whole economic history. It is contrary 





56 See e.g. Northwest Air et al., Chicago-Milwaukee-New York 6 CAB 217, 
224 (1944). Eastern A.L. et al., Great Lakes-Florida Case, 6 CAB 429 (1944). 

57In 1954 there were four domestic trunkline carriers, Braniff, Colonial, 
Continental and Northeast, which required subsidy of $37, 000, 000. In that same 
reas, Seana revenues increased by $98,000,000, or 26 times "the amount of the 
subsidy. 
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to the Act, its legislative history and to the language of the Board cases. 
The arguments in its favor are largely unanalyzed cliques not justified 
factually. Logically these arguments support some restrictions on entry 
but they do not justify complete exclusion. The Act should not be 
used to protect the grandfather carriers from competition but to 
promote its developmental objectives. 

The achievements of the certificated industry have been great. 
It is no derogation of these achievements to say that they would have 


been greater if the industry had had the benefits of competition from 
new carriers. 
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Fo% the past several years the air transport industry has been the 
subject of a great debate. For the most part, it has been a one-sided 
debate with rather broad assertions and contentions being made before 
Congress, the Civil Aeronautics Board, and the public. These broad 
assertions have sought to prove that there has been a concentration of 
air traffic in the hands of a few “grandfather” carriers who, as a result 
of that concentration, have enjoyed “excessive profits.” 

This article will demonstrate how wrong these contentions have 
been. It will show, briefly, the reasons for the enactment of the Civil 
Aeronautics Act of 1938; the nature of air transport regulations; the 
record of certificated air transportation under regulation of the Civil 
Aeronautics Board; the contributions of certificated air transport to 
national defense and the postal service; the prevailing extent of intense 
competition in domestic and international air transportation; the fact 
that there is neither concentration nor monopoly in certificated air 
transport today and little prospect that it can be expected in the future; 
and the fallacious reasoning behind any doctrine designed to substitute 
unlimited right of entry for the prevailing and proven philosophy of 
regulated and restricted competition under the Civil Aeronautics Act. 


THE NATURE OF THE BUSINESS OF AIR TRANSPORTATION 

Before discussing the record of certificated scheduled air transpor- 
tation in detail, it would be well to look at the general nature of the 
business. For, as one of the most—if not the most—precisely regulated 
of all public service industries, scheduled air transport submits to cer- 
tain restrictions and must discharge certain obligations. 

The industry is regulated not only as to basic policy but, as will 
appear shortly, as to the innumerable details of its daily business. And, 
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in addition to its general obligation to be of public service, the industry 
has specific obligations to the commerce, the postal system and the 
national defense. 

The regulations and the obligations both exist because Congress, 
some 17 years ago, determined that a scheduled air transport system 
must be created to meet a public need. The administration of the law 
governing the development of the scheduled air transport industry was 
entrusted to a federal agency, the Civil Aeronautics Board. 

One of the general objectives set was that the industry must be of 
general public usefulness. It is the task of the industry to provide a 
universal air service—service not just for passengers, but for mail and 
goods; service not just for the large cities, but for the country’s smaller 
communities. In brief, the duty of the industry is to develop air trans- 
port. A second objective was that the industry must be competitive. 
A third objective was that the industry must become strong and self- 
sustaining. 

How the objective of developing air transport has been served can 
be told in the growth of traffic, the addition of schedules, the introduc- 
tion of new equipment—the production of more and more service at 
less and less cost to the public. How the objective of becoming more 
competitive has been served is conveyed in many ways: in the story 
of parallel services being established; in the vigor of the competition 
as reflected, to some extent, in the lusty promotional campaigns and 
the large volume of advertising sponsored by the industry. The drive 
for self-sufficiency is reflected in the fact that subsidy is a smaller and 
smaller proportion of industry revenues and, in recent years, has annu- 
ally required a smaller appropriation, despite greatly increased service. 

Two additional general observations may be made before going 
into detail. One is that, in addition to actually being the world’s most 
competitive air transport system, if not the world’s only competitive 
system, the American-flag airlines compete with the great foreign-flag 
systems. It is worth noting that this competition is no longer restricted 
to the international routes. Under established government policies, 
foreign-flag airlines are given traffic rights which compete, directly and 
indirectly, with our domestic airlines. And, through special proce- 
dures, the foreign-flag airlines may receive hearings and decision far 
more rapidly than is possible for our own airlines. 

The second general observation is that, although this country’s 
scheduled air transport has, as the figures show, discharged its obliga- 
tion to be of service to the commerce, the postal system and the national 
defense, as yet it has not fulfilled completely the promise it has held 
out for its investors. The measure of the industry’s increased usefulness 
is to be found in gross traffic figures, in gross revenues. But the measure 
of its strength for the future is found partly in its net income. And the 
increase in net income has not been commensurate with the increase 
in grosses. 





REGULATED COMPETITION 


‘THE BACKGROUND AND PHILOSOPHY OF THE 
Civit AERONAUTICS AcT OF 1938 


At the outset, it should be made perfectly clear that the Civil Aero- 
nautics Act of 1938 was a carefully considered statute which was 
designed to create a system of regulated competition for commercial 
aviation. At the time of the passage of the Act, its sponsor in the 
House, Representative Clarence F. Lea, pointed out that the Act was 
necessary because “‘the industry has reached the point where unbridled 
and unregulated competition is a public menace .. .”? It was not sur- 
prising that the will of Congress changed the nature of the unrestricted 
competition previously inherent in air transportation and statutorily 
prohibited it for the future. Prior to and since the Act of 1938, other 
public service enterprises had or have been placed under public regu- 
lation, which meant that they were removed wholly or in part from the 
workings of a free enterprise system and from the play of unrestricted 
competition. This was not applicable only to those public utilities 
which we know as natural monopolies. This same type of economic 
control was applied to radio and television and, in the transportation 
field, to our railroads, our truckers, our bus companies and our pipe- 
lines as well as our airlines. 

The purpose of this approach resulted from the understandable 
conviction that, in many circumstances, unchecked and unrestrained 
competition was harmful to the community. Certainly, the history of 
air transportation before 1938 gave further validity to this contention. 


When Congress passed the Civil Aeronautics Act, the financial situ- 
ation of the air carriers had become so chaotic as to shake the faith of 
the investing public in their financial stability and to prevent the flow 
of funds into the industry. Fifty per cent of the $120,000,000 of private 
capital that had been invested in the air transport system before 1938 
had already been lost. Congress was aware of the history of “boom and 
bust” which had made the railroad industry a chronically sick industry. 
In 1938, when the Civil Aeronautics Act was passed, one-third of all 
railway mileage was in the hands of receivers or trustees. 


The Civil Aeronautics Act was enacted to provide unified regula- 
tion of the air transportation industry in accordance with a compre- 
hensive and long-range program based on sound economic principles. 
Congress intended to prevent uneconomic and destructive competition 
and wasteful duplication of services. The Senate Committee which 
reported the bill which eventually became the Civil Aeronautics Act 
put the matter succinctly: 

“Competition among air carriers is being carried to an extreme, 
which tends to jeopardize the financial status of the air carriers 
and to jeopardize and render unsafe a transportation service appro- 
priate to the needs of commerce and required in the public interest, 
in the interests of the Postal Service, and of the national defense.” 





183 Congressional Record 6407, 6507 (1938). 
“Sen. Rep. No. 1661, 75th Congress, 3rd Session, p. 2. 
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Accordingly, any evaluation of commercial aviation today and of 
the Civil Aeronautics Act of 1938 must be against a background of 
the purposes of the Act and the recognition that the Act enunciated a 
doctrine of restricted competition. Whether that Act has been success- 
ful, whether there is any validity to the contentions recently made by 
a handful for limitless freedom of entry, and whether the nature of the 
service suggested by new entrants and applicants would serve the public 
interest must be considered in the light of the Act’s philosophy. 

Whether or not air transportation is a public utility in the same 
sense that gas and electricity and telephone companies are, it should 
be clear from the preceding brief exploration of the basic thesis under- 
lying the Civil Aeronautics Act that it probably is the most precisely 
regulated of all public service industries. Indeed, the Civil Aeronautics 
Board has concluded that the “Statutory provisions of (the Civil Aero- 
nautics Act) the legislative history, and decisions under the Act plainly 
establish that air carriers are to be regulated as ‘public utilities’ as that 
term is generally understood.’ 

It should be sufficient to point out that the nature of existing legis- 
lation imposes upon airlines which are certificated a substantial quan- 
tum of regulatory responsibility. As will be pointed out, the powers 
of the Board over air carriers, all of whom are by definition “common 
carriers,” are, as the Civil Aeronautics Board itself stated, “consistent 
with and similar to those normally applicable to regulated public 
utilities.** 

In order to enter air transportation, you must be certificated by the 
Board. In order to receive a certificate, you must show not only that 
your service is in the public convenience and necessity but that you 
are fit, willing and able to perform it. A certificate, when issued, speci- 
fies the cities you may serve and the extent to which you can vary from 
the stringent requirements set out in that certificate. 

Once an applicant has been certificated, he may not suspend service 
without Board approval nor abandon any service without permission 
granted by the Board after hearing and argument. However, the Board, 
after a hearing which it, itself, may initiate, may alter, amend, modify 
or suspend a certificate. 

Airline prices are regulated. Individual and joint rates must be 
reasonable and non-discriminatory. All rates, classifications and rules 
must be published and uniformiy observed. Tariffs believed to be 
unlawful can be suspended. Adequate service must be provided. A 
carrier cannot discriminate among persons, cities or types of traffic. 
A carrier certificated to carry the mail, although paid for it only on a 
compensatory basis, must carry that mail with a priority over all other 
traffic—despite the fact that mail travels more cheaply than people. If 
the Post Office Department prescribes additional mail schedules, a 
carrier must adhere to such prescriptions. 





8 Testimony of Chairman, CAB, Hearings, Revision of Civil Aeronautics, 
S. 2647, p. 1171, (1954). 


8s Hearings on S. 2647, op. cit. 
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There is no phase of an air carrier’s operations which is not regu- 
lated. Consolidations, mergers, acquisitions of control, purchases, 
leases and contracts to operate the properties of other carriers or other 
persons are subject to approval, all of this after Board hearing and all 
of it subject to the caveat that approval will not create a monopoly in 
restraint of competition. Interlocking directorates are subject to ap- 
proval.* Every pooling arrangement, even if it involves the joint use 
of a loading ramp or a gate position, is subject to Board approval.5 

Accounts and records must be kept on Civil Aeronautics Board- 
prescribed forms. Periodic and special reports must be filed. The 
records of every airline are subject to regular Civil Aeronautics Board 
inspection and audit.® An air carrier is subject to the labor provisions 
of the Railway Labor Act.? Above all, an air carrier is subject to Civil 
Aeronautics Board investigation into the management of its business, 
its practices, its methods of competition, and anything else at the will 
of the regulatory agency.® 

The foregoing requirements have been cited briefly to illustrate 
the nature of the business in which certificated air carriers are engaged. 
It is important to appreciate that, to a very great extent, the advantages 
granted by certification in the public interest are balanced by the 
obligations of enfranchisement. 


THE RECORD OF CERTIFICATED AIR TRANSPORT 
SINCE THE PASSAGE OF THE ACT OF 1938 

The Civil Aeronautics Act, like others before it and since it, created 
a bipartisan regulatory agency, whose members are appointed by the 
President with the advice and consent of the Senate. It has the 
unquestioned responsibility to make decisions in the public interest 
and the public convenience and necessity. 

A logical question is the extent to which, since 1938, the doctrine 
of regulated competition has ; -oduced, under CAB guidance, a sound 
air transport system, with particular reference to its competitive flavor 
and the absence of monopoly. Perhaps this question can be answered 
best by citing the record of certificated air transport—one shared mutu- 
ally by the Civil Aeronautics Board and the regulated airlines. 

The 17-year period since the passage of the Civil Aeronautics Act 
has not been one of undisturbed expansion. The development of air 
transportation, airlinewise and aircraftwise, has been handicapped by 
World War II and, more recently, by the hot/cold war of 1951-1955. 
So, it really is not fair to say that this progress in commercial certifi- 
cated air transportation should be measured against a yardstick of a 
full or continuing 17-year period. 





452 Stat. 1002, 49 U.S.C. 489. 

5 52 Stat. 1004, as amended by 56 Stat. 301, 49 U.S.C. 492. 

6 52 Stat. 1000, 49 U.S.C. 487. See also Part 248 of the Economic Regulations 
of the Civil Aeronautics Board, 14 CFR 248. 

752 Stat. 987, as amended by 56 Stat. 265, 61 Stat. 449, 49 U.S.C. 481. 

8 52 Stat. 984, 49 U.S.C. 425. 
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In 1938 the Board was handed a route structure which it started 
to work on between 1938 and 1940. This was the initial testing period. 
Before too long, the airlines went to war. Within six months after 
Pearl Harbor, 50 per cent of the total fleet of commercial aircraft was 
used in, and as auxiliary to, the Air Transport Command and the 
Naval Air Transport Service. Within that same six months’ period, 
a third of the total complement of certificated airline personnel went 
to work for some arm of the Defense Establishment. 

From 1946 to 1949 came the postwar adjustment, with an economic 
recession suffered by the airlines while the rest of the country was 
enjoying unparalleled postwar prosperity. Due to manufacturing de- 
lays, it was not until 1950 that new equipment can be said to have 
really replaced the workhorse DC-3. Then, the airlines were able to 
begin to dig in and to move toward the stability for which they have 
been striving since regulation came into being in 1938. 

Regulation has benefited air transportation. It has benefited the 
country. Regulation was authorized with a trinity of purpose as set 
forth in the Civil Aeronautics Act—to serve and develop the commerce 
of the United States, to facilitate the postal service, and to benefit 
the national defense. 


The Contribution to the Furtherance of the National Defense 


The contributions of commercial aviation to the national defense 
are now history. This was not an accidental occurrence. The ability 
of the certificated airline industry to assist at the outset of World War 
II was the direct result of the planning and the thinking done by the 
then certificated airlines of the United States, cooperating through 
their trade group, the Air Transport Association. Reginald Cleveland, 
who tells the story of this great wartime achievement in AiR TRANSPORT 
AT Wak, has this to say: 


“Literally within minutes after the Japs struck at Pearl that 
Sunday, the Air Transport Association was in touch with General 
Marshall, Chief of Staff of the United States Army; with General 
Arnold, Chief of the Army Air Forces; and with Admiral Towers 
in the Navy Department. The headquarters of the Air Transport 
Association opened instantly and remained open approximately 
twenty-four hours a day through the whole war period. When, 
prior to noon of December 7, the regular channels of government 
communications failed properly to function and other channels had 
proved inadequate for federal needs, the FBI operated through the 
headquarters of the Association.’ 


And, despite all the claims that are made that commercial air cargo 
carriage was invented after World War II, it should be noted, as Mr. 
Cleveland points out, that the development of this area of air carriage 
was stimulated and initiated by airlines’ joint undertakings. 





®8 AIR TRANSPORT AT WAR, Cleveland, p. 5, Harper & Brothers (1946). 
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“Colonel Gorrell (the first President of the Air Transport Asso- 
ciation) next convinced the War Department that a survey should 
be made of cargo requirements within the domestic United States. 
. .. The objective of this survey was to develop a real cargo service 
for the Army .. .”!° 


It may be helpful to suggest briefly some specific instances in which 
the certificated airlines of the United States substantiated the faith of 
the Civil Aeronautics Board and the U. S. Government in their opera- 
tions. As Mr. Cleveland so picturesquely states in his book: 


“When Rommel’s Panzers had General Auchinleck backed up on 
the African desert so he could almost hear the boatswain’s whistle 
on the admiral’s flagship at Alexandria, it was transport flight that 
saved the day. The Eighth Army commander had anti-tank guns 
and shells but the shell fuses had been lost in transit. A plane in 
the United States was pulled off its regular run, loaded with fuses 
hastily assembled in New York and sent on its way across the 
Atlantic. The freshly revitalized artillery cracked the hide of the 
Afrika Corps’ famed armored legions and saved the gateway to the 
Fast.”11 


Add to this the pioneering of the South Atlantic routes by certifi- 
cated international U. S. carriers, the daily operation over the pre- 
viously insurmountable Himalayan “Hump,” and the astronomical 
airlift of the certificated airlines operating under contract with the Air 
Transport Command and the Naval Air Transport Service. The 


figures are set out in this same volume: 


“At the end of our third year in the shooting war the sum of 
miles flown by the airlines under contract to the ATC and NATS 
on overseas routes amounted to more than 21% billion. Ton-miles 
flown in carrying cargo to foreign theaters of war were more than 
600 million. Transport-miles flown on foreign routes were nearly 
250 million and transport-hours racked up overseas, 1,400,000.’ 


Air Transport’s contribution to the national defense is continuing 
and current. Today, in 1955, as a result of planning by the Joint Chiefs 
of Staff, the airlines have created a Civil Reserve Air Fleet consisting 
of about half of their modern 4-engine fleet—fast transport aircraft 
capable of non-stop over-ocean flight. These 290 airplanes are already 
partly modified for military operations and are subject to call—with 
their crews—within 48 hours. 

The Civil Reserve Air Fleet represents an investment of $400,000,- 
000. It would cost the government about $300,000,000 a year to keep 
it in operation on a stand-by basis. And its combined airlift—more 
than two billion ton-miles annually—is nearly ten times greater than 
the capacity of the civil air fleet which performed with such distinction 
in World War II. 





10 op. cit., p. 59. 
11 op. cit., pp. 90-91. 
12 op. cit., p. 93. 
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Contributions to the Development and Enhancement 
of the Postal Service 


The first scheduled air services in the United States were exclu- 
sively mail services. There were no passenger or freight revenues to 
help defray the cost of these services. In a tradition as old as the 
Republic, the total cost was borne by the government so that the 
public might have faster mail service. And for some time after passen- 
ger and cargo business had started to develop, mail remained a major 
source of revenue for the airlines. 

Today, mail pay is no longer a form of subsidy. The rate for 
carrying the mail is simply compensation for the service performed. 
This mail rate is determined by the government after full and open 
hearings. Today, mail revenue constitutes only 3.5% of the total 
airline revenues of all domestic air carriers. And of the cost of each 
6 cent air-postage stamp, 1.01 cents go to the airlines as payment and 
4.99 cents go to the United States Post Office Department. 

Recently, the Post Office Department started a new experiment in 
improved postal service for the public—sending first-class mail on a 
space available basis between certain points in the United States. In 
the first year of the experiment, senders of letters saved nearly ten 
billion hours of delivery time and hundreds of millions of letters 
reached destination an average of 1114 hours sooner than if they had 
moved by surface means. The airlines received 3/100 of a penny from 
each 3 cent stamp covering a letter which traveled by air under the 
experiment—the Post Office realized 2.97 cents. 

In 1954, close to 1,400,000,000 letters were flown, an increase of 
over 564% since 1938. They were flown into 543 domestic cities, con- 
trasted with the 183 receiving such service in 1938. In 1954, the gov- 
ernment received about $98,000,000 in postal revenues from domestic 
letter air mail, and paid out only $16,500,000 to the airlines for those 
letters carried by air—or 1.18 cents to the airlines for every 7.01 cents 
paid by the public to the government for letter air mail. 

The international mail and subsidy picture is somewhat different. 
Almost without exception, it is an important element of national pres- 
tige for a country to have an airline carrying its flag abroad and, if 
possible, into the United States, the principal source of air traffic. 
However, more than prestige is involved since these other nations, 
many of whom are our allies, consider that an effective air transporta- 
tion system in being is an arm of the national defense, and available 
in the event of a national emergency. 

Vigorous and intense competition exists in international air trans- 
portation and will continue to exist, not only among certificated air- 
lines of the United States but between United States carriers on the 
one hand and the many nationally-owned and _nationally-subsidized 
foreign-flag carriers of other nations. In the postwar years 1946-1953, 
the wholly-owned airline entities of Great Britain, France, the Nether- 
lands, Belgium, Canada, Argentina, Scandinavia, Switzerland, Vene- 
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zuela and Brazil received a total of $778,000,000 in subsidy from their 
governments in direct cash, government stock payments, government 
loans, and value of equipment provided. 

In the face of this kind of subsidized foreign competition, the inter- 
national airlines of the United States have reduced their reliance on 
subsidy so that such revenues will amount to 4.8 per cent of total 
revenues in fiscal year 1956. In addition, in 1954, the money required 
to operate the total U. S. airline system was $1,294,000,000. Of that 
sum, the government put up about $67,000,000, the airlines put up 
$1,227,000,000. For every dollar of the $67,000,000 put up by the 
government to ensure air service where it was needed in 1954, the 
airlines developed $5.39 in return for the government. In addition, 
the airlines paid federal gas and oil taxes of $16,000,000 tor their share 
of the use of the federal airways system, although it is calculated that 
only $12,500,000 would have covered their share for the maintenance 
and operation of this system. 

Further, in the year 1954, the airlines developed revenues for the 
federal government. The certificated scheduled airlines paid federal 
income taxes of $67,300,000; the certificated scheduled airlines paid 
miscellaneous excise taxes of $2,000,000; the certificated scheduled air- 
lines accounted for transportation excise taxes of $120,000,000; the cer- 
tificated scheduled airlines created total postage revenues for the Post 
Office Department of $171,700,000—or a grand total of $361,000,000. 


Benefits to the Foreign and Domestic Commerce 


Next it will be well to note some of the benefits which have 
accrued, as the Act intended, to our domestic and foreign commerce 
and trade in the form of more service, improved service and intensified 
competition. 

1. Regulation Has Developed U. S. Domestic, International and 
Overseas Air Transportation 

An important measure of the growth in usefulness of certificated 
air transport service is in the increase in the number of revenue pas- 
senger-miles operated—that is, the number of miles over which paying 
passengers were carried. The revenue passenger-miles operated by 
American-flag carriers on both domestic and international routes 
increased from a half billion (533,052,000) in 1938 to 20 billion 
(20,511,600,000) in 1954. This is an increase of more than 39 times, 
or almost 4,000 per cent. The number of seat miles operated, which 
represents the number of seat miles offered for sale to the public, 
increased from 1,067,558,000 in 1938 to 33,140,000,000 in 1954. This 
is an increase of almost 32 times the operation in 1938. 

The number of passengers carried increased from 114 million 
(1,536,111) to more than 35 million (35,184,000) . For every passenger 
carried in 1938, the certificated airlines in 1954 carried 23. Cargo 
transportation increased from 2,550,000 ton-miles in 1938 to 347,000,- 
000 ton-miles in 1954. The total airline revenues from traffic other 
than mail increased from $33,600,594 in 1938 to more than one billion 
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dollars ($1,289,000,000). During this time, the total number of air- 
planes in use by certificated airlines increased from about 300 to 
1,500—a fivefold increase. 

The number of certificated airlines has increased from 22 to 59 in 
1954. Miles of authorized airline routes have increased many times. 
Much of the increased milage reflects the creation and addition of air 
carriers and competition between the points served. 


2. Regulation Has Improved Service 


Statistics and maps alone do not reflect the innovations and the 
high quality of services which are the hallmarks of American air 
transportation. It was the American air carrier who first conquered 
the barriers of oceanic distance and who accustomed the domestic 
traveling public to the convenience of stewardess service, to compli- 
mentary meals, and to standard credit arrangements for transportation. 


Not only have the American airlines led the world in luxurious 
and safe airline equipment, but also the airlines offer a truly nation- 
wide transport service. The traveler can go into the ticket office of 
any certificated airlines in the United States and buy a ticket to any 
of the 543 cities in the United States served by an airline, and to any 
place abroad. The magnitude of such an undertaking is evidenced by 
the vast number of facilitating agreements and arrangements among 
the airlines of the United States which were necessary to permit any 
ticket agent of one to issue tickets valid upon any of the others, to use 
standard ticket and baggage forms and uniform reservation and ticket- 
ing procedures, and to reduce service costs in handling traffic. 


If the traveler wishes to go to a city other than the 543 cities served 
by the airlines, he can make arrangements in the airline ticket office 
for airplane taxi service from the airline point, or rent a car at the 
airline point to travel to the off-line point of his destination. He can 
use his airline credit card to charge all of these transportation services. 


Substantially similar service is available to travelers wishing to go 
to any point in the free world served by airlines. Thus, a traveler in 
Grand Island, Nebraska, can buy an airline ticket that will take him 
to New Delhi, India, or Melbourne, Australia, and can check his bag- 
gage from that point through to his destination. 

This same type of national and worldwide service is also offered 
by the airlines in transporting cargo. A shipment tendered to an air- 
line in Bangor, Maine, will be accepted for delivery at any airline 
point in the United States and moved to destination on a single air 
waybill. Door-to-door service is offered throughout the United States. 
The tariffs governing not only the air transport service but also the 
pick-up and delivery service are available in a single book, readily 
available and useful to shippers and consignees. By the same token, 
a shipper in Grand Island, Nebraska, can send air freight to Djakarta, 
Indonesia, and can get the only air waybill he needs when he tenders 
the shipment at Grand Island. 
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These worldwide services are possible by virtue of working agree- 
ments not only between the airlines in the United States but also 
between practically all of the airlines in the free world. They are 
intelligible to and honored by air carriers employees in Topeka, Kansas, 
or Karachi, Pakistan. 

Probably the air service system is the only direct carrier system 
offering such a worldwide service. The benefits of this worldwide 
service are enhanced by a comparison with the normal international 
movements of cargo. A shipment from Grand Island to New Delhi 
by surface carrier would involve one or more transactions from Grand 
Island to New York, at least a second transaction—and a second trans- 
portation document—for the water carriage from New York, and a 
third transportation arrangement would have to be made when the 
shipment arrived at Bombay. These transactions in air transportation 
are reduced to one, and these services are possible by virtue of a vast 
number of intercarrier agreements reviewed by and subject to the 
approval of the Civil Aeronautics Board. 

This progress was made possible by the fact that air transport is 
a regulated public service industry. The keystone of this regulation 
is the certificate requirement. Under it, and before authority to operate 
may be granted, an applicant must show a need for service, in the 
public interest, and a fitness and ability to operate the service. 


3. Regulation Has Increased and Intensified Competition and 


Prevented Monopoly 


a. The Domestic Route Systems 


Two maps illustrate the increase in the route miles in the United 
States. The first map, figure 1, shows the routes authorized in August, 
1938, and the second map, figure 2, shows the routes authorized at the 
end of 1954. The number of cities served increased from 183 to 543. 

Even this does not show the full extent of the routes currently 
operated. First, the map does not show the duplicate services between 
many cities. For example, over the route between New York and 
Chicago, four carriers currently operate; similarly, over the route 
between Washington and Chicago, four airlines operate; and over the 
route between New York and Los Angeles, three airlines provide 
service. 

Secondly, this map does not show the interchange services. Between 
Miami and Los Angeles, a passenger can board an aircraft at one point 
and fly through to the other, in the course of which he will travel over 
the routes of the three airlines in the same aircraft. There are currently 
12 of these interchange arrangements, which provide a service com- 
parable to an additional through route. 


b. The International Route Systems 


Three maps graphically illustrate the extent of the increase in 
competition in international operations. 
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In 1938 there were two short routes into Canada, a bare segment 
into the Caribbean and Mexico, one route along each coast of South 
and Latin America, and a route to the Philippines and Hong Kong 
via the Central Pacific. In 1954 note the extensive U. S. flag compe- 
tition across the Atlantic and Pacific to Europe, the Middle East, India, 
Japan, in the Caribbean and down through all of Latin America. 


The third map shows the concentration of foreign-flag lines to 
gateway points over the Atlantic, the unbelievable number of foreign 
carriers in the Caribbean and Latin America (not all the smaller ones 
are shown), and the surprising number of foreign-owned airlines 
competing with our carriers for the thin traffic over the Pacific to the 
Orient and Australasia. 

This last map of foreign-flag competition, figure 5, does not show 
the recently-inaugurated operation of West Germany’s Lufthansa. Nor 
does it show the extent to which the grant of air rights, by our govern- 
ment, to foreign-flag lines diverts transcontinental air traffic. To date, 
Scandinavian Air Lines alone has been authorized to fly the polar 
route and carry passengers all the way from the West Coast without 
their having to use U. S. carriers to reach East Coast debarkation points. 
The British, Australians, Japanese and Germans are currently nego- 
tiating for similar authority. 

In addition to the fact that there are few routes in the international 
system which are operated exclusively by any one U. S. flag carrier, 
there is the additional fact of competition between United States car- 
riers, on the one hand, and carriers of foreign countries, on the other. 


c. Traditional Transportation Patterns 


Traditionally, in order to provide transportation to as much of the 
public as possible, regulation has been required. In 1953, service was 
provided to over 540 airports in the domestic United States. Fifty-five 
out of every 100 passengers who used air transportation came from 
only 15 of those 543 airports. Some 528 airports accounted for the 
remaining 45 per cent. It is clear that, if there had been no regulation, 
the quantity of service and the extent to which service has been pro- 
vided to different and less populated areas of the United States would 
have been curtailed substantially. Or, to put it differently, an over- 
whelming majority of the cities to which the airlines provide service 
just do not generate enough traffic to warrant operations if air transport 
were not regulated and was subject only to the rules of the “free” 
market place. 


Existing traffic patterns within the United States require regulation. 
It is evident to anyone who analyzes the airline service to the 48 states 
that the quantity and extent of the service now existing would be 
impossible without regulation. Regardless of the number of passengers 
enplaned or the number of cities served, between 70 and 90 per cent 
of all traffic generated within a particular state comes from one or two 
cities. 
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As an example, in 1953, 13 airlines served 18 cities in New York 
State and yet 80 per cent of the traffic was developed out of the New 
York City airports. As further examples, note the following: in Cali- 
fornia, although 36 cities were served, 85 per cent of the traffic was 
out of Los Angeles and San Francisco; in Florida, although 21 cities 
were provided service by 5 airlines, 71 per cent of the traffic developed 
in Miami and Jacksonville; in Michigan, with service being provided 
to 18 cities, 80 per cent of the traffic originated in Detroit; and in 
Illinois, 96 per cent of the passengers at 11 cities in the state were 
enplaned at Chicago. 

It is surprising to some that trunk carriers as well as local service 
carriers provide service to the smaller cities in the United States. The 
trunk lines are able to do this because the losses sustained at these mar- 
ginal cities, which also deserve the advantages of air transportation, are 
compensated for by the revenues developed at the greater traffic-produc- 
ing areas—most of which, for long-haul-carriage purposes, are highely 
competitive. Figures submitted by the Civil Aeronautics Board for six 
of the largest domestic trunk lines show a substantial quantity of what 
the Board called “marginal or loss points”: American Airlines with 
23 such points served of the 61 on its route system; Delta-C&S with 
28 points of its total of 48; Eastern with 40 of its 81 points; National 
with 21 of its 30; TWA with 18 of its 51; United with 35 of its 61.1% 


d. The Nature of the Development of a Balanced, Competitive, 


Self-Sufficient Trunkline System 


Against this record of demonstrated progress are advanced many 
arguments which suggest that competitive opportunity in the industry 
has been reduced rather than expanded in the face of an unlimited 
air carrier market. 

One of the arguments frequently advanced is that the trunkline 
industry has contracted from 16 carriers which existed in 1938 to just 
13. Proponents of this view usually suggest that the 13 may ultimately 
become fewer. Of course, it is a possibility if, in the judgment of the 
Board, such contraction is necessary to maintain a strong air transport 
system, still competitive but better balanced. No one seriously contem- 
plates or predicts that there will be a reduction to four or five trunks. 
However, there is every reason to believe that those which exist today 
will become better balanced and compete more effectively with one 
another. 

In 1938 there were in existence a number of air carriers who were 
not very strong. In fact, it is wrong to call all of them in existence at 
that time trunk carriers. If, however, that categorization is used for 
1938, it is only fair to say that the original 16 are now 26. For, 
although 16 “grandfather” carriers are now 13, there are an additional 
13 domestic local service airlines of varying sizes, all of them substan- 
tially larger than a majority of the original “grandfather” carriers at 
the time of their certification. 





13 Hearings, S. 2647, op. cit., p. 764. 
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From 1938 to date, the Board grappled with the problem not only 
of straightening out the grandfather systems but of expanding some 
carriers, duplicating the operations of other carriers, and merging and 
consolidating weak carriers into stronger carriers—all in the interest 
of increased service and reduced subsidy. 

The basic problem was, and is, to increase competition while 
strengthening existing carriers to be self-sustaining in keeping with the 
will of Congress as expressed in the Act. The determination which 
had to be made was whether you introduce additional groups into the 
industry or whether you strengthen the carriers already in business as 
a matter of general public interest, and economy to the taxpayer. 


Four striking examples of the extent to which regulation has 
increased competition, decreased subsidy, and provided for more effec- 
tive competition and for better balance in the air transportation system 
is the job that was accomplished by the Board in the instances of 
Western Air Lines on the Pacific coast, National Airlines on the 
Atlantic coast, and Continental and Braniff in mid-America. Figure 
6 shows the four lines as they existed in 1938 and figures 7 and 8 show 
them as they were in 1954. In 1938 National was a carrier with two 
unconnected southernly segments, one across the State of Florida and 
the other from Jacksonville to New Orleans. In 1954 National is a 
long-haul operator but has still not neglected the service it continues 
to provide to the smaller and less profitable cities on its system. In 
1938 Western Air Lines had a thin route from Los Angeles to Salt 
Lake and then to Montana. The 1954 Western system, built over the 
years and which is responsible for removing the airline from subsidy 
and making it self-sufficient, illustrates how effective and intelligent 
regulation results in more service and less subsidy. 

Continental Air Lines’ system, at the date of the passage of the 
Act, was represented by a thin line and an even thinner route from 
El Paso to Denver with little in between of any traffic consequence. 
Today, Continental’s efforts toward self-sufficiency have been materially 
assisted by extensions into the East as far as Kansas City, southeast to 
Houston and, most recently, by its acquisition of Pioneer, a local service 
carrier with a complementary route structure. In 1938, Braniff served 
the center of the country south from Chicago to Brownsville, with a 
thin segment from Amarillo to Dallas. Today, Braniff’s reliance on 
domestic subsidy has been substantially reduced and it is providing 
more and better service with very little subsidy, as a result of the better 
balance developed over the years. It was permitted to absorb, and 
thereby insure the continued service of, the economically-threatened 
Mid-Continent Airlines. 

The Board had the opportunity of developing these carriers and 
others into strong units free from subsidy, and creating competition in 
that way, or permitting additional groups to enter the business, leaving 
the weak perpetually impotent and overlaying new carriers on top of 
them. It rejected, as the Act dictates, the acceptance of a doctrine of 
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“competition for competition’s sake,’ and took the course of devel- 
oping both a competitive and a strong air transport system for the 
maximum public convenience and necessity, as the statute requires. 
Although details of the Board’s various decisions have been contested 
according to the interests of respective parties, on an over-all basis, 
the Board was clearly right—particularly when one reviews the progress 
of the trunk lines, which shows that the initial pioneering was pretty 
good. 


e. The Extent of Competition in Air Transportation Today 


The pretense that certificated air transportation is a monopoly is 
essentially an exercise in semantics. A scare word is employed to pic- 
ture a situation which is far from monopolistic. On specific routes in 
the United States, there is more competition among the certificated 
airlines than exists in any other form of common carrier transportation, 
in addition to the competition from private carriers. Three airlines 
operate from New York to Los Angeles and from New York to San 
Francisco. Four airlines operates between New York and Chicago and 
Washington and Chicago. Three airlines compete between Boston and 
New York and New York and Washington. Three airlines compete 
between San Francisco and Los Angeles. 

The important fact is that this duplicative competition exists 
essentially between those cities to which the monopoly-criers would 
like to fly. The discontented, who attack the existing system, are not 
interested in providing air service, now or in the future, to cities like 
Binghamton, New York; Springfield, Illinois; Tallahassee, Florida; 
Odessa, Texas; Ogden, Utah; Sacramento, California; Medford, Ore- 
gon; Topeka, Kansas; Harrisburg, Pennsylvania or any of the multi- 
hundred airports generating little traffic, but to which trunk line 
operations are supported by the revenues generated by the relative 
handful of large metropolitan areas. 

Competitive duplication of service between the 50 pairs of U. S. 
cities ranking first in traffic volume increased from 45.9% before World 
War II to 92% in 1954, according to the airline passenger surveys of 
the Civil Aeronautics Board. Presently, there is competitive duplica- 
tion by three and four carriers for over 61% of the traffic of these first 
50 pairs of cities. Further evidence of the extent of competition 
and its intensity in air transportation was submitted by the Civil 
Aeronautics Board to the Senate Interstate and Foreign Commerce 
Committee, 83rd Congress, Ist Session, in connection with S. 2647, 
demonstrating conclusively the extent to which the Board, since 1938, 
has created extensive competition over substantially all of the principal 
traffic routes in the United States. A more specific example was sub- 
mitted to the Air Transport Association by one of the largest carriers 
in the country. This carrier pointed out that, in 1938, only 11.44 
per cent of the traffic between the pairs of cities then certificated to 
that carrier was competitively served; in terms of dollars and cents, 
of a total of one month’s revenues of $16,300,000, only $1,865,000 was 
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derived from competitive traffic. In 1955, over these same points, 


90.96 per cent of the traffic is now competitively served; a sample 
month in 1955 shows that, of total revenues of over $28,000,000, better 
than $25,500,000 was derived from traffic between pairs of cities served 
by the aforementioned carrier and at least one additional air carrier. 


f. Competition with Other Competing Forms of Transportation 

and the Future of the Common Carrier Market 

Air carriers compete vigorously with one another. Even more 
important, air carriers are competing, in the travel market, with the 
railroads, steamships, bus lines and, most important of all, with private 
automobiles—shortly to be a source of even greater competition in the 
light of the proposed highway construction program. 

It is important to look briefly at the nature of the common carrier 
market in the United States today. In 1946 the common carrier market 
amounted to a total of over 90 billion revenue passenger-miles. In 
1954 that market—the rails, the buses, and the airlines—had declined 
to a little over 57 billion revenue passenger-miles. Figure 9 illustrates 
that decline. It is true that the airlines have increased their participa- 
tion in this declining market—in fact, have created air travel where 
none existed before—but it is interesting to see where the greatest 
penetration of this market has been. In 1953 the airlines had a little 
over 71 per cent of the total common carriage over 1,000 miles. How- 
ever, of the total of 532,000,000 passengers carried in common carriage 
in 1953, all but 6,900,000 or 1.3 per cent, traveled less than 1,000 mile 
distances, and 511,700,000 less than 500 miles. As shown by figure 10, 
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the airlines carried a relatively smaller percentage of the passengers 
traveling less than 500 miles than either the bus companies or the 
railroads. 

Accordingly, when one talks about monopoly in air transportation, 
he should consider carefully the extent to which the entire market is 
still open to competition, rather than just a portion of it. These 
figures suggest that the area of greatest prospective penetration is not 
in those segments which the airlines have successfully penetrated to 
date but rather in the short-haul field. And, in the short-haul field, 
there can be no denying that the Civil Aeronautics Board, in its cer- 
tification of local airlines (whose operating rights have now been made 
permanent by legislation) , has provided for even more intense compe- 
tition for that market. As equipment more suitable for penetrating the 
short-haul market is developed, competition no doubt will become 
even keener. 


g. Specific Actions of CAB to Foster Competition by Certification, 
to Prevent Monopoly, and to Permit New Entry into 
Air Transportation 
The “cry monopoly” approach has two basic weaknesses: first, it 
ignores the vast majority of the actions taken by the Board since 1938, 
many—if not most—of which have been adverse to the interests of the 
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“grandfather” carriers; second, it is based on misleading terminology 
and innuendo. This is especially apparent in the acceptance of the 
recurrent propaganda that the Civil Aeronautics Board has never 
certificated a new domestic “trunkline” carrier. The fact is that the 
CAB has certificated many new carriers, both domestic and overseas. 
Many others, such as Western, Continental, National and Braniff, have 
been converted into “trunk lines” by CAB certification: These charges 
are, at any rate, substantially refuted by a review of the Board’s deci- 
sions over the years. The Board, since 1938, has: 


Certificated Northeast to compete with American between New 
York and Boston; 

Certificated National to compete with Eastern between New 
York and Florida; 

Certificated Delta to compete with Eastern between Chicago- 
Atlanta and Miami; 

Certificated Capital to compete with Eastern between New 
York-New Orleans; American between New York-Memphis; TWA 
between New York-Pittsburgh-Detroit; 

Certificated Northwest (the smaller carrier) to compete with 
United between New York and the Pacific Northwest and between 
Chicago and the Pacific Northwest; 

Certificated Colonial (a smaller carrier) to compete with Pan 
American between New York and Bermuda; 

Certificated Western Air Lines to compete with United between 
Los Angeles and San Francisco and later extended Western to 
Seattle; 

Selected Northwest for the North Pacific route in perference 
to Pan American; 

Authorized Alaska Airlines and Pacific Northern to operate 
Seattle-Alaska services in competition with Pan American and 
Northwest, for the first time giving each of these carriers entry 
into the United States; 

Authorized Delta-C&S and National to compete with Pan Amer- 
ican in the Caribbean; 

Selected local service carriers to operate throughout the coun- 
try; the trunk lines were invariably excluded from this field of 
operation even though they fought hard to secure authorization, 
and despite the present and even greater prospective competition 
between the trunks and the local service airlines; 

Certificated 4 air freight carriers (all former non-scheduled 
operators) to operate the best air freight routes in the country— 
over the violent opposition of the entire domestic trunkline in- 
dustry; 

Certificated Riddle Airlines (a former irregular) to operate a 
New York-Puerto Rico freight service; 

Certificated Aerovias Sud Americana (a former non-scheduled 
carrier) to operate freight services between Tampa/St. Petersburg- 
Havana/Central America; 

Certificated Mackey Air Transport and Midet Airlines (new 
carriers) to operate between Florida and the Bahamas; 

Certificated Trans-Pacific Airlines (formerly non-scheduled) to 
operate alongside Hawaiian Airlines in the Hawaiian Islands; 

Granted a blanket exemption to the Air Freight Forwarders 
against the solid opposition of the trunkline carriers; 
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Required the lowering of airline fares to four and one-half cents 


per mile in 1945; 
Suspended certain proposed coach fares of trunk lines in 1948, 
thus preventing them from meeting non-scheduled fares for a con- 


siderable period of time; 
Adopted increasingly drastic policies of disallowances in deter- 
mining mail rates, resulting in the payment of lower maii rates to 


air carriers; 
Imposed severe labor protective conditions on carriers involved 


in mergers and consolidations; 

Disapproved acquisition of small carriers by large carriers in 
the cases of American-Mid-Continent; United-Western; 

Increased the amount of territorial and international competi- 
tion among U. S. carriers so that today there are two across the 
Atlantic; two across the Pacific; five into Latin America, including 
one all-cargo operator; three to Puerto Rico from the U. S., includ- 
ing an all-cargo line; four to Alaska; and three from the Mainland 


to Hawaii. 


In contrast to these and many other actions which were usually 
taken contrary to the opposition of the certificated carriers in general 
or of the larger carriers in particular, conclusions as to “monopoly”’ 
are based on the isolated and misleading fact that the CAB has not 
certificated a “new trunk line.” In the final analysis all this means is 
that the CAB has not certificated a new carrier to duplicate the existing 
competitive services between the six or eight greatest traffic-producing 
cities in the country. Certainly, it does not prove the accusation that 
the CAB is, in any sense, monopoly-minded or ‘“‘industry-dominated.”’ 

If the CAB has fostered “monopoly,” how can the fact that it 
authorized four former non-scheduled carriers (one of whom found 
it unprofitable to continue to operate) to operate scheduled freight 
services between all of the major freight-producing cities in the coun- 
try, one to operate to Puerto Rico and the other with extensive routes 
to Latin America be explained? This was done over the bitter opposi- 
tion of the certificated carriers on the basis of a record which barely 
sustained the finding of public convenience and necessity. Operating 
results have proven the prematurity of the unbelievable optimism 
adduced in the Air Freight Case which led to these certifications. Even 
before this certification, the larger trunk lines had explored air freight 
and, today, are endeavoring to penetrate that market to an even 
greater extent. 

And how does one explain the hundreds of other decisions where 
the CAB has authorized competition with the so-called “Big Four’? 
Certainly, National (then the smallest air carrier) held no hypnotic 
control over the Board when its route was extended into New York 
to compete with Eastern. Many other cases can be cited where the 
smaller, less powerful carriers were certificated for new routes by the 
CAB over the objection of the larger carriers. 

The most significant factor in this whole debate of alleged “monop- 
oly” is the fact that the Board inherited an air transportation network 
which was very much unbalanced in terms of size and economic 
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opportunity. A few carriers had the better routes—including the big- 
gest cities and long hauls. Continuance of that situation would have 
meant the sentencing of the small carriers to a permanent subsidy 
status. Faced with this situation, the Board generally developed re- 
gional carriers into trunklines, selected the smaller trunk lines to 
operate the new competitive routes, and created a new class of regional 
carriers known as local service airlines. At the same time, the Board 
granted some route extensions to the large carriers, because they were 
in a position to provide a large amount of one-carrier service in the 
public convenience. 

The net result of the Board’s actions during the 17 years under the 
Act has been to build up substantially all of the trunk lines to a 
position where, although by no means wealthy, they are at least cur- 
rently self-sufficient. At the same time, the Board has established a 
system of competitive service over just about all of the major air routes 
of the country. After the war, the addition of new carriers, many of 
them former non-scheduled operators, took the form of granting cer- 
tificates for which they applied to institute scheduled local service 
systems. 


THERE Is NEITHER MONOPOLY NOR CONCENTRATION IN 
CERTIFICATED AIR TRANSPORTATION 


Concentration is another one-word argument designed to prove 
the existence of monopoly and establish the necessity for greater 
“freedom of entry.” This argument is based on the fact that, over the 
years, the original trunkline carriers have participated in an air trans- 
port economy which has expanded some 40 times. Pie charts and bar 
charts are used to show the extent to which a few of the larger trunk 
lines have been getting bigger and bigger and sharing, it is said, dis- 
proportionately in the total amount of available commercial revenues. 

Industrial concentration, even in unregulated businesses, is a phrase 
of art. Such concentration leads to non-competitive results which 
simply are not evident in the commercial air transportation system 
today. Perhaps it may be worthwhile to look at some of the elements 
of concentration very briefly in order to appreciate better the non- 
concentrate situation in certificated air transport. 

Thorstein Veblen noted 50 years ago some significant factors about 
consolidation: 

“In great measure the saving effected is a saving of the costs 
of business management and of the competitive costs of marketing 
products and services, rather than a saving in the prime costs of 
production. .. . The amount of ‘business’ that has to be transacted 
per unit of product is much greater where the various related 
industrial processes are managed in severalty than where several 
of them are brought under one business management. . . . The 
greater the parcelment in point of ownership, the greater the 
amount of business work that has te be done in connection with 
given output of goods and services... . It is in doing away with 
unnecessary business transactions and industrially futile maneuver- 
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ing on the part of independent firms that the promoter of combina- 

tions finds his most telling opportunity.”4 

The hallmarks of concentration are: reduced efforts to sell and 
the consequent reductions in expenditures in sales promotion; non- 
expanding markets; maintained or increased prices; static ingenuity 
and imaginativeness; little inventive progress; prevalence of mergers, 
consolidations and acquisitions; and excessive profits. 

In air transportation, there have been only three trunk line merg- 
ers, acquisitions or consolidations since 1938 and, once the local 
service lines were shaken out of the formative stage as a going business, 
only one consolidation. This is in sharp contrast with the many 
mergers effected before the passage of the Civil Aeronautics Act, and 
with the Board’s rejection of a number of proposed mergers.!® 

Competition between the airlines today benefits the public both 
in service and price. Further, the operating results of the domestic 
trunkline carriers, admittedly the most profitable segment in the 
industry, do not reflect that these airlines have enjoyed excessive 
profits or that their stockholders have received even a satisfactory 
return on their investment. 


Better Air Service at the Same or Lower Cost to the Consumer 


The aircraft being used by the certificated carriers is, perhaps, one 
of the best reflections of the kind of service being provided. Since the 
war, $884,000,000 have been spent in the purchase of operating equip- 
ment and in buying and developing transport airplanes. Anyone who 
has reviewed the whole picture will see what is causing it. One carrier 
will buy a fleet of then-modern equipment. Soon, with technological 
advances, he will find that his competitors have acquired or improved 
aircraft to out-compete him. He then buys newer, faster, more eco- 
nomic aircraft. That has gone on in rapid succession until now with 
the new DC-7’s and Super-G Constellations, transcontinental non-stop 
service, is provided with aircraft specifically designed for that purpose. 
This is probably the most outstanding mark of service improvement 
in recent years. No doubt similar aircraft will be flying non-stop over 
any ocean and between any continents in the not too distant future. 
One airline (Capital) is about to institute operations with British- 
made turbo-props and another (American) has just announced a 
$65,000,000 purchase of new American-manufactured turbo-prop air- 
craft. 

These improvements in equipment have brought greater traveling 
comfort and greater reliability to the public, in most instances at no 
greater cost. Notwithstanding the fact that every cost an airline pays 
has gone up markedly since 1946, the actual prices charged by the 
airlines, unlike most other businesses, have held steady and now are 


14 Thorstein Veblen, THE THEORY OF BUSINESS ENTERPRISE, New 
York, 1915, pp. 45-48. 

15 For example, note the following CAB orders denying proposed mergers, 
—— or consolidations: E-1418, E-4540, E-4617, E-4472, E-5205, E-5594 
and E- , 
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going down. The price to the consumer for coach service, which con- 
stitutes about 37 per cent of the total service being offered today by 
certificated airlines, is set at a lower unit price than was being charged 
back in 1938. 


The Airlines Have Not Enjoyed Excessive Profits 

It really makes very little difference what measures are used to 
assess the bigness of air transportation; this alleged bigness is not 
reflected in the profits turned by the airlines or in their operating 
results over any respectable period of time. The United States certifi- 
cated airline industry grossed over a billion dollars in 1954, to be sure, 
but that, large as it may appear, is but a recent development. In addi- 
tion, that billion dollar figure is merely a gross income picture and not 
a proper portrayal of the industry’s earning capacity, even in one of 
its most profitable years. Against a total sales gross of $1,412,000,000 
in 1954, the industry showed a profit of only $69,000,000, which was 
about 4.8 per cent of the total product sold. 

The industry’s affirmative financial operating results for 1954 are 
not symptomatic of equally good results over a very substantial period. 
Not so long ago, in 1946, the domestic trunkline segment of the indus- 
try suffered a net loss after mail pay of almost $6,000,000. 

By 1947 conditions had become even more serious; losses after mail 
pay amounted to $20,000,000. The earned surplus of the domestic 
trunklines fell from $58,600,000 on December 31, 1945, to $10,300,000 
on December 31, 1947. Long-term debt increased from $24,400,000 
or 16 per cent of the net worth of domestic trunklines to $161,700,000 
or 90 per cent of their net worth. Several carriers formerly on a 
compensatory (or non-subsidy) mail rate basis were in so dangerous a 
financial position then that emergency subsidy relief had to be granted 
in the form of increased temporary mail rates. A total of thirteen 
emergency mail rate orders were issued during the fiscal year 1947. 
The Board’s report to Congress indicated concern over the “‘precipi- 
tous” drop in net earnings of the industry. In the Board’s own words 
in its 1947 Annual Report: 

“There followed, in the wake of these losses and changed capital 
structures, aggravated financial difficulties in the case of some car- 
riers, resulting in petitions for higher mail rates, drastic retrench- 


ment programs, cancellation of equipment orders, incurrence of 
large amounts of debt, and, in one instance, the sale of a route.’’!¢ 


So critical was the situation that the Civil Aeronautics Board insti- 
tuted investigations of the operations, management and route structure 
of five of the domestic trunkline carriers. The purpose of this investi- 
gation was to determine whether there should be any major amputa- 
tions in the industry (which the Board had just expanded so rapidly 
and so extensively) by elimination of routes or mergers or consolida- 
tions or otherwise. 





161947 Annual Report, Civil Aeronautics Board, p. 7. 
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It was not until 1949 that there was some improvement in the 
financial condition of the industry; but it was still not on a financially 
solid basis. The domestic trunklines in that year operated at a modest 
profit after mail pay but would have suffered a loss of $31,600,000 
without mail pay. 

The simple fact of the matter is that, up until recently, the over-all 
record of earnings of the domestic trunklines, the most profitable seg- 
ment in the industry, has been poor. Were it not for mail payments 
in the years up until 1950, the record would have been abysmal. 

Happily, the 1954 figures of net operating income and profit for 
the domestic trunk lines can be regarded as almost wholly without 
subsidy since, in 1954, the subsidy paid to the trunk lines amounted 
to only 4/10 of 1 per cent of their total revenues—or about $4,600,000 
in subsidy of total revenues of over $980,000,000. 

It may seem that the industry has settled down. It seemed this way 
in 1946 but, following that, came the airline recession. Even if the 
industry has settled down, it has some time to go before it finds recog- 
nition in the financial markets of the country, where financial results 
over ten-year periods are the criteria for judging stability. 

An example of an expansion which may or may not be healthy is 
illustrated by the fact that, since 1951, the domestic trunkline industry 
alone has increased its usefulness to the public by 60 per cent, in terms 
of revenue passenger-miles flown. Yet the net operating income of the 
domestic trunk lines—the most profitable segment in the industry—in 
1954 was substantially the same as it was in 1951. In other words, as 
figures 11 and 12 indicate, the industry has sold 60 per cent more of 
its product but has netted no additional profits. 
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The industry must accumulate some reserves out of its earnings. 
This applies equally to the big airlines as well as the smaller airlines. 
It has been conservatively estimated that in the next ten years no less 
than $1,750,000,000 will be needed for new capital expenditures; 
likely this figure will be anywhere from 30 to 50 per cent greater. 
That money will be needed for the following programs: substantial 
replacement of the reciprocating engine fleet with a turbo-prop fleet; 
the introduction of a specially designed cargo fleet or a major conver- 
sion of the existing fleet to cargo types; the addition to, and—to a 
limited extent—the replacement of, the existing fleet with the heli- 
copter or a convertiplane; the addition of a substantial fleet of jet 
aircraft; major capital expenditures for accompanying ground, flight 
line and airways equipment and facilities. 

Where is that money to come from, particularly in the light of the 
competitive nature of an industry for a common carrier market which 
is declining and which will be harder to penetrate? Certainly, equity 
funds will not be readily available if there is a continuing dilution of 
present markets, if the Board were inequitably to create a new class 
of carriers privileged only to drain the rich revenues from a few top 
traffic-production points, and if earnings are to stay at levels too low 
to attract this equity capital. 

One of the best indices of stability and profitability, on a sound 
continuing basis, is the place airline securities hold today in the capital 
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markets of the country. Even after 17 years of regulated operation, 
airline securities are not attractive to the institutional investor, to 
whom, in large measure, the airlines will have to look for their financ- 


ing. Basically, the standards of the institutional investor are established 
by law or by investment committees; and the airlines, as a result of 
their record of instability (measured by dividend payments, among 
other things) , cannot today meet these standards. 

The current Security and Industry Survey of Merrill Lynch, Pierce, 
Fenner & Beane (May, 1955) categorizes no airline securities as “‘in- 
vestment type” or “liberal income” types, cites only two as “good 


” 


quality,” and classifies nine others as “speculative.” In discussing 
market prospects for the airlines as “relatively favorable” for the 
future, the report has this to say: 


“The outlook for the air transportation industry is less be- 
clouded, looking ahead to the summer months, than for a good many 
years past but despite this fact most airline securities must still 
be regarded as inherently speculative holdings. The reason for this 
lies largely with (1) the high leverage factor inherent in airline op- 
erations as reflected by the fact that relatively small shifts in the 
‘load factor’ (number of available seats occupied) bring about wide 
variations in the profitability of operations; (2) the speed of tech- 
nological developments which makes for relatively quick obsoles- 
cence of equipment and requires substantial capital investments at 
relatively short intervals.” 


If the industry had enjoyed excessive profiits, analyses of this type 
would not be made. Even if industry earnings had been stable over 
any period of time, the problem of external financing, to meet its 
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needs, would not exist. The domestic trunk lines constitute the most 
profitable segment in the industry. The money they keep out of gross 
is particularly important in a business which has grown so quickly and 
in so short a period of time and has been constantly subjected to the 
vicissitudes of an inflationary spiral almost since its inception. 

Most economic data in air transportation is measured from 1938, 
the date of the passage of the Act. Its greatest development, however, 
has been since 1946. Since 1938 general cost trends have had, as 
previously indicated, a significant effect on air transportation. At the 
outset, in order to compete in the travel market, the value of the 
product had to be held within the range of the then present and pros- 
pective consumer. With costs for supplies (soft goods and, to an even 
greater extent, durable goods) , food, and labor rising—92 per cent in 
consumer goods and 128 per cent in average airline pay checks since 
1938—the basic fares have.remained at the same low stable level and, 
in fact, the yield to the industry is going down, due to the increasing 
amount of coach scheduling. Figures 13 and 14 show that by contrast 
with rail and bus fares, airlines have kept the price line stable since 
1938. 


These economic trends have been general in nature. They apply 
to air transportation as a part of the general industrial and marketing 
economy, just as they apply to steel, automobile production, rail 
transport, electric and gas utilities, and other fields of industrial enter- 
prise. The significant fact is that in few, if any, areas have products— 
particularly the better product the airlines sell today—been available 
to the consumer in 1954 for substantially the same price as they were 
available to the consumer in 1938. As mentioned previously, one of 
the reasons for this was the necessity that air transportation, from the 
outset, be made available and attractive to consumers with a choice of 
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transportation media in an effort to penetrate the travel market in 
both the business and vacation/pleasure fields. 

These general economic trends have been up—in terms of things 
bought, wages paid, and state and federal taxes assessed—as the value 
of the dollar declined. Essentially, these cost trends are outside the 
control of the industry, but it must be emphasized that the upward 
spiral before and since the war has undoubtedly hit the air transport 
industry harder than other industries, as specific instances will reflect. 

Measuring the air transport industry from the date of the initiation 
of its regulatory controls, there has been little opportunity since 1938 
to develop any healthful financial reserves. This is partially true 
because of the way in which cost trends have affected the industry 
directly. 

The key to the industry’s inability to provide for the proverbial 
rainy day is the picture of its inability to finance reequipment pro- 
grams out of depreciation reserves, surplus or, finally, a combination 
of these and equity money. Equipment is the single biggest element 
of fixed cost. Of course, no one would suggest that, in a technologically 
dynamic industry, depreciation should or could pay all the bill for 
progress. Unfortunately, though the industry has looked elsewhere 
for financing, equity dollars to pay for reequipment have been hard 
to find and, in more instances than have been healthy, it has been 
forced to borrow in order to purchase this new equipment. Equipment 
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is costing more each year, as witness the $2,000,000 DC-7’s and Super-G 
Constellations contrasted with the relatively inexpensive DC-3 of pre- 
World War II years. Coincident with the acquisition of new aircraft, 
there is always the necessity to acquire new airborne electronic devices 
and modern up-to-date ground equipment, which also have been 
affected by the inflationary spiral. 

From 1946 to 1954 the industry had an excess of capital expendi- 
tures over depreciation of $268,000,000, figure 15. That had to come 
from somewhere, either internally or externally. Internally, the most 
important source was retained earnings. Even that is misleading, since 
many of the companies had no retained earnings. Actually, even with 
all retained earnings added to depreciation, there was still a total of 
$100,000,000 over and above both of them, which had to be drawn 
from external sources. This total would have been larger if, over the 
years, the industry had paid out the dividends normal for a growing 
industry at about 40 per cent of net to its stockholders. 

It is not true that this industry has enjoyed excessive profits, par- 
ticularly if you look at its net income after taxes as a percentage of 
operating revenues contrasted with the railroads, electric utilities and 
even motor buses. The picture of air transport is a picture of instabil- 
ity and low earnings. This is readily apparent when you compare the 
basic nature of that instability of earnings of the five major airlines 
with other regulated industries—20 railroads, the Greyhound Corpo- 
ration, and 20 operating electric utilities. The electric utilities are in 
the 15 per cent bracket which causes an investor, when he sees the 
kind of coverage they have, the kind of margin or drop they could 
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have and still be in the black, to appreciate the stability of that indus- 
try. This stability enables them to go into capital markets and finance 
their expansion at favorable rates. 

Even the railroads and buslines are more stable than the airlines. 
Figure 16 shows that airlines were the only ones in the red in 1947 
and, in 1951, had a 714 per cent net income as a per cent of operating 
revenues. In 1954, with the biggest boom in air traffic, they were below 
the 5 per cent level. To the contrary, the railroads were at 7 per cent 
and the buses substantially at the level of the airlines—both in con- 
tracting phases of their business. 

Another evidence of instability is the effect of passenger load factor 
on the trunk line’s net operating income. Load factor is a figure 
employed to show the percentage of space profitably utilized against 
space available—or the percentage of the product sold. As grosses 
increase, the rise or fall of load factor has a greater and more unstable 
effect on net income. In 1954 a 1 per cent change in load factor—in 
either direction, up or down—would have meant a change of $14,000,- 
000 in profits. 

The air transportation industry is peculiarly susceptible to fluc- 
tuations in traffic and even relatively minor fluctuations can have a 
sharp effect on its earnings. In 1949 the first reasonably normal period 
of airline operations since the end of World War II, the 16 domestic 
trunkline carriers earned less than $14,000,000 after taxes and only 
$20,600,000 before taxes. A change of 1 per cent in the average pas- 
senger load factor of the trunkline carriers in 1949 would have 
decreased the operating income before taxes of these carriers a total 
of $6,400,000 for the year. A change of 314 per cent in the passenger 
load factor would have wiped out trunk line profits in 1949. A 314 
per cent change in load factor, in 1949, amounted to an average of less 
than two passengers on a 57-passenger Constellation aircraft. This 
would have meant, in effect, that a traffic decrease representing, for 
the entire industry, the equivalent of less than two passengers per 
Constellation schedule would have wiped out trunk line profits in 1949. 

The industry, regarded as an entity and in the light of low and 
unstable earnings, has not the hallmark of excessive profits tradition- 
ally characteristic of monopoly or concentration. 


UNRESTRICTED FREEDOM OF ENTRY WILL Hurt, Nor HE Lp, THE 
DEVELOPMENT OF UNITED STATES DOMESTIC, INTERNATIONAL 
AND TERRITORIAL AIR TRANSPORTATION 


“Freedom of entry” is a term of some currency these days in argu- 
ments about the role and policies of the Civil Aeronautics Board in 
regulating the nation’s airlines. Applicants for new routes frequently 
claim that so-called “freedom of entry” should be a feature of the 
airline industry, and complain incorrectly that the Board has followed 
an ill-advised “closed door” policy of not certificating new domestic 


trunk lines. 
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But ‘freedom of entry” is only a catchword invented to advance 
particular interests, who have no intention that it be given general 
applicability. In other words, what the exponents of so-called “freedom 
of entry” seek is just enough “freedom of entry” to get their own 
coveted route awards, limited to the most lucrative traffic centers— 
and then let the door close behind them. 

The simple fact is that “freedom” does not mean “freedom” when 
used by the “freedom of entry” advocates. No one seriously advocates 
freedom of entry, in the sense the words would seem to imply: namely, 
that anyone could start airline service over any route at will.’“ 

But if ‘freedom of entry” does not mean “freedom of entry,” what 
does it mean? Some of its spokesmen have used various qualifying 
words to preserve the emotional appeal of “freedom of entry” while 
not actually advocating it ‘at all. They have used such terms as “regu- 
lated freedom of entry,” “greater freedom of entry,” “reasonable 
freedom of entry,” “some freedom of entry,” “some degree of freedom 
of entry,” “some limitation of freedom of entry,” “considerable free- 
dom of entry,” and “not absolute freedom of entry.” 

In terms of specific routes, the qualified concept of “freedom of 
entry” becomes even more restrictive. In terms of the “coast-to-coast 
and New York-Chicago and New York-Miami” routes, the number of 
carriers to be accorded “freedom of entry” would not be “15 or 20 or 
30... or anything like that” but “a number much nearer three, maybe 
four, or possibly even two.’!* Thus, this application of “freedom of 
entry” to the few principal traffic-producing routes would mean denial 
of entry to 95 per cent or more of the 55 non-scheduled operators 
holding letters of registration or exemptions.’® 

Those who have advanced the doctrine of unrestricted ‘freedom 
of entry” are interested in one and only one phase of air transportation 
~and that is the long-haul market to and between only the top cities 
and the top traffic segments. A single most outstanding example has 
been the application of a non-scheduled airline combine now partici- 
pating in four pending route cases, whose application covers service 





17 This is abundantly clear from the four months of hearings on S. 2647 (the 
McCarran Bill), which proposed a complete revision of the Civil Aeronautics Act, 
before the Senate Committee on Interstate and Foreign Commerce in 1954. When 
the Committee’s staff searched the records of the hearing, it found frequent illu- 
sion to “freedom of entry” but could find no support for “complete abandonment 
of the system of certificates of public convenience and necessity and return to a 
system of free and unrestrained competition.” Aviation Study for Senate Com- 
mittee on Interstate and Foreign Commerce, Sen. Doc. No. 163, 88rd Cong., 2nd 
Sess. (1955), p. 54. 

18 Large Irregular Carriers Investigation, Docket No. 5132 et al., Testimony 
of Robert R. Nathan, Transcript, p. 29002. 

19 The Civil Aeronautics Board has exercised its exemption powers granted in 
section 416 of the Civil Aeronautics Act to establish a category of air carriers 
who operate without a certificate of public convenience and necessity. Some of 
them are styled large irregular carriers and are authorized to engage in irregular 
and non-scheduled air transportation by a letter of registration issued pursuant 
to part 291 of the Board’s Economic Regulation. Others hold special exemptions 
granted by the Board authorizing irregular and non-scheduled transportation and 
are known as irregular transport carriers. 
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to 21 cities, every one of which is in the top 30 revenue-producing 
cities in the United States. As indicated betore, it is these strong 
routes which support the operations of even the largest carriers to 
smaller cities. But this is only part of the story. These sponsors of 
so-called “freedom of entry,” who seek favor from the Civil Aero- 
nautics Board and sympathy from the Congress, have also kept away 
from short-haul transportation of any kind. This reflects the economic 
truth that even high-density short-haul routes have not been productive 
of profit. 

It is axiomatic, in transportation, that the greater the trip length, 
the lower the cost to the carrier, and the greater its profit. The Civil 
Aeronautics Board submitted statistics to show comparative trip 
lengths for certain non-scheduled carriers as contrasted with the average 
of the 13 trunks. In 1953 the trunks averaged 547 miles against the 
irregulars 1667. 

What this all boils down to is the fact that ‘freedom of entry” is 
not the banner of any ideological crusade. It is not a realistic concept 
for the airline industry. It is merely a catchword employed for the 
age-old purpose of clothing personal aggrandizement in raiment of 
broader appeal. The question of having, or not having, one more air 
carrier on a given route should be decided on the merits of that route, 
not on sentiment about “freedom of entry.” Such a decision, on the 
facts of each particular proposal, is by law the Board’s job, and should 
be handled by the Board exercising its judicial functions after full 
hearing. 

A most effective way to illustrate the specious nature of this 
doctrine of “freedom of entry” is to imagine the situation which would 
doubtless result if there were no regulatory limitation on entry. In 
order to be equitably applied, it would have to be uniformly applied. 

On the day that concept was introduced, every airline would tear 
up its time tables, disregard its certificates, forget that it has franchise 
responsibilities and do what business it pleased in the interest of 
greater profits and not public convenience. Airlines who had filed 
applications for particular routes would just start flying those routes 
and not await Board action. Carriers who had sought for years to 
eliminate restrictions would just fly over the cities to which they have 
been restricted. The industry, in such a chaotic struggle for survival, 
would then have to abandon service to roughly some 500 of the cities 
to which it is now certificated, and operate only between the 50 most 
profitable pairs of points. 


Acceptance of the “freedom of entry” thesis expounded in pending 
applications before the Civil Aeronautics Board, would be tantamount 
to urging the creation of one or a number of new systems, draining 
the rich juice of the air transport network from trunkline carriers who 
would continue to be forced to serve thin segments. This would 
create an extremely unfair and uneconomic competitive situation and 
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dislocate the country’s air transport network. It would not represent 
any new or additional competitive opportunity, reflecting itself in 
public good, but only a chance for a favored few really to enjoy exces- 
sive profits. 

CONCLUSION 


The purpose of this review of the Act and the progress of certifi- 
cated air transportation was to readjust the perspective of the competi- 
tive situation in air transportation today. It is necessary, always, to 
recognize that the Civil Aeronautics Act of 1938 intended air trans- 
portation to be regulated as a public service industry just like public 
utilities. 

The increase in airline traffic is not a reasonable measure of the 
increase in airline profits. Busy telephones, stand-by counters, and 
personal inconveniences are not the indices of economic health; cer- 
tainly they are not evidences of monopoly or concentration. Beyond 
that, they are not necessarily reasons for opening flood gates, the result 
of which might well be to engulf our present airline economy, over- 
expand competitive opportunity, unbalance systems carefully con- 
structed, jeopardize future capital investment and the technological 
development which flows from it, and result in service patterns which 
reduce air service now provided to more people in more cities by more 
airlines than was ever imagined. 

In 1954 there were 59 certificated airlines, compared with the 22 


which existed in 1938. These airlines have served well the objectives 
of the Act of 1938 in creating an airline system which, today, is the 
most efficient, most useful and most competitive in the world. It serves 
our commerce, our postal system and our national defense. It is a 
foundation of both our prosperity and our security. 
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tigers are at least two good reasons why the present is a pat 
ticularly appropriate time for a thorough reconsideration of the 
program of economic regulation which has governed civil air trans- 
portation in this country for the last seventeen years. First, the high 
level of general business activity and the accompanying prosperity of 
the airlines furnish a propitious atmosphere for the abandonment of 
restrictionist policies adopted in the depression years and minimize 
the resulting possible hardships to vested interests. No doubt the 
acceptance of protectionism in hard times rests on a profoundly mis- 
taken view of the causes and proper remedies of business fluctuations. 
Nevertheless, it should surely be easier to liberalize government policy 
at a time when competition does not take on the aspect of a one-way 
street to general bankruptcy. Indeed, the matter is one of some 
urgency: if we do not take advantage of favorable times to effect liber- 
alization, protectionism may gradually spread throughout the economy 
by a sort of ratchet action motivated by the customary ups and downs 
of business activity. An “apparent trend” toward restrictive regulation 
has recently been brought to the attention of the Attorney General 
by the National Committee appointed by him to study the antitrust 
laws;? some of the Committee went farther, to favor “a general recom- 
mendation to Congress that the trend toward regulation should be 
checked or even reversed”’;? and one member, who took a broader view 
of the Committee’s terms of reference than did the others, strongly 
urged review of such measures as the Motor Carrier and Civil Aero- 
nautics Acts, which were adopted in “a time of desperation when we 
nearly abandoned free competition entirely in favor of industry self- 
regulation under NRA.’ 





1 Report of the Attorney General’s National Committee to Study the Anti- 
trust Laws (Washington, U.S.G.P.0., 1955), p. 269. 

2 Ibid. 

8 Ibid., pp. 288-289. In view of the striking similarity between the economic 
characteristics of the motor carrier industry and those of air transportation, it is 
significant for the present inquiry that several of the Committee favored “specify- 
ing the motor carrier industry as an example of unnecessary restriction of com- 
petition through regulation of entry and minimum rates” (p. 269). 
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SuBsIDY AND ECONOMIC POLicy 


Second, the very considerable amount of study which has been 
devoted to the air transport subsidy problem since the war has made 
it clear that, at least in most of the domestic field, the national interest 
does not require the kind of financial support by the government which 
raises difficulties in connection with economic policy; and that even 
in international operations a considerable increase in economic free- 
dom is not only possible but highly desirable from the government’s 
own standpoint. This reexamination of the support program has 
recently culminated in the report of the Air Coordinating Committee 
on Civil Air Policy* which proposes the termination of direct-payment 
support to air carriers with certain limited exceptions mainly in inter- 
national operations. 

The Committee recommends (1) that schedules be immediately 
established “for the orderly reduction, and withdrawal where appro- 
priate, of domestic air carrier subsidy support”;® (2) that carriers 
capable of “‘sustained” (?) self-sufficiency be made ineligible for fur- 
ther direct subvention;* and (3) in the absence of “compelling public 
interest considerations to the contrary,” that support be withdrawn 
from any operation without “reasonable prospect for economic self- 
sufficiency in the foreseeable future’? notwithstanding the existence 
of a certificate of public convenience and necessity authorizing this 
operation.® As to international operations, the Committee concludes 
that direct-payment support may be required for a long period of time. 
Even here, however, it is clearly brought out that the national interest 
not only does not require but is not best served by a virtually unlimited 
commitment to support a given carrier or any part of its services.® 

These conclusions clear the way for important changes in economic 
policy in both the foreign and the domestic fields. They represent a 
definite rejection of the proposition which was apparently basic to both 
the subsidy and regulatory features of the Civil Aeronautics Act: that 
the national interest with respect to commercial air transport could 
be identified with permanent profits for individual air carriers.’° In 
only one respect does the A. C. C. report attempt to link the national 
interest with the profits of particular carriers, namely, in its suggestion 
that excess profits on some routes be deliberately fostered in order to 
finance uneconomic services on others. This suggestion will be more 
fully discussed later on. 


4 Civil Air Policy, A Report by the Air Coordinating Committee by Direction 
of the President (Washington, U.S.G.P.0O., 1954). 

5 Tbid., p. 11. 

8 Ibid., p. 9. 

7 Ibid., p. 7. 

8 Ibid., p. 9. 

9 Ibid., pp. 9-10. 

10Qn this point, see Lucile S. Keyes, Federal Control of Entry into Air 
Transportation (Cambridge, Harvard University Press, 1951). Consider also the 
following remark in Civil Air Policy, p. 8: “The Government’s main interest in 
subsidizing air transportation is to assure service adequate for the public and 
national interests rather than to preserve any individual carrier.” 
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It should not be supposed that the present regulatory program was 
ever actually justified by the existence of a national promotional policy 
with respect to air transport, or that the liberalization of economic 
policy had to await the development of the industry to a point where 
promotion would no longer be necessary. The need-rate program, 
with its broad implications for the proper scope of government control 
over the business decisions of the carriers and for the enforced limita- 
tion of competition among firms which under this program had almost 
literally nothing to lose, was never the most desirable or appropriate 
means of providing support. The government, like other purchasers 
of air transport service, has always stood to gain by the most efficient 
possible performance of the subsidized service, which in turn could 
only result from the maximum of free competition consistent with the 
mechanics of subsidization. Moreover, there is little doubt that a sup- 
port program not involving a virtual guarantee of individual carrier 
profits could have been developed at any time in the past; that such a 
program could have been a more effective way of accomplishing any 
really justifiable policy of promotion; and that one of the main points 
in its favor would have been the greater scope for competition which 
it would have permitted. There are many types of promotional pro- 
gram whose administration does not involve any restriction on the 
competitive activity of the subsidized firms. Among these are tax 
remission, government financing of essential research, free or below- 
cost airways, and other devices whose cost does not increase with the 
number or capacity of firms participating in the subsidized activity. 
Some other forms of promotion, such as direct payments to carriers, 
do necessitate some limitation on the number of firms subsidized at 
any given time, but not only do not rule out but require for maximum 
effectiveness a periodic opportunity for review of commitments to 
particular firms and possible replacement by others. 

No promotional program justifies protection of the revenues of 
subsidized firms from unsubsidized competition. If from an activity 
comparable to that subsidized, such competition may well mean that 
support is not really necessary. To the extent that such competition 
adds to the expense of necessary support, it is a legitimate addition to 
the cost of the program and should not be obscured or shifted by pro- 
tective regulation. Furthermore, because a certain amount of ‘dead 
loss” to existing and potential air transport users will almost certainly 
result from protective regulation, the cost of support to the community 
as a whole will in all probability be greater as compared with sub- 
sidization without protection. In this respect, support through protec- 
tion is similar to “internal subsidization,” which is discussed below. 

Thus neither a change in the independent viability of air transport 
nor a shift in national objectives was necessary to pave the way for a 
more liberal economic policy, as regards both the administration of 
the subsidy and the treatment of market competition with the subsi- 
dized firms. What was necessary was a long overdue look at the defects 
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of basic air transport policy. If the existing program is due any praise 
for its past performance, it is only because of the possible political 
unavailability of superior alternatives. In this connection, let us not 
forget the relative unpopularity in 1938 of any serious consideration 
of national defense needs, to say nothing of attempts to get adequate 
appropriations for these needs, as compared with the reception given 
to measures presented, like the Civil Aeronautics Act, as means of 
correcting the allegedly wasteful and unreasonable effects of competi- 
tion by the benevolent hand of state intervention. 


The A. C. C. report clearly recognizes the possibility of liberalizing 
the administration of the support program in the international field, 
despite the anticipated necessity for direct subvention for an indefinite 
period. The Committee’s recommendation of a thorough overhaul of 
the present system of unlimited commitments to particular carriers, 
its suggestion that this system might be replaced by “administration 
of subsidies in the form of fixed-term contracts, in which the Board 
would specify the maximum amount of the Government's subsidy 
commitments,”!! and its proposal that careful consideration be given 
to ‘“whether the service can be rendered by other United States carriers 
with less or no subsidy’! evidently represent a genuine attempt at 
broadening the role of competition in the future administration of 
direct-payment subsidy. As has been noted, however, this method of 
support by its very nature requires an exclusive commitment to par- 
ticular carriers at least on a temporary basis. It also tends to lend 
weight to (unjustified) arguments for regulatory restrictions on unsub- 
sidized competition on grounds of government economy. This consid- 
eration might possibly explain the Committee’s failure to recommend 
the liberalization of economic regulation in the international sphere. 
Even these complications should soon be largely absent in domestic 
air transport, where it is now recognized that direct subvention is 
generally unnecessary. 


PRESENT STATUS OF THE CASE FOR ENTRY CONTROL 


Oddly enough, the A. C. C, report contains no proposal for greater 
economic freedom in domestic operations. For its failure to recom- 
mend liberalization of entry control under the Civil Aeronautics Act, 
the Committee advances three reasons: (1) that experience has shown 
that the continuation of the present policy is necessary “to assure the 
maintenance of sound economic conditions, capable of supporting on 
a stable basis an adequate level of essential public service”; (2) that 
carrier profits on “strong routes” must be protected in order “‘to offset 
losses on weak routes”; and (3) that protection of carrier profits is 
needed to enable the government to ‘discharge its public obligation 
to minimize subsidy expenditures.” As we have seen, the third point 





11 Civil Air Policy, p. 10. 
12 Jbid., p. 7. 
13 Ibid., pp. 18-19. 
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is both generally unacceptable and presumably irrelevant for that 
large part of the domestic field where direct subvention is to be 
dropped: in the report, government economy reenters the domestic 
picture only as the motivation of a scheme for enabling the govern- 
ment to avoid the cost of supporting any remaining uneconomic seg- 
ments. The issues raised by this scheme are essentially the same as 
those involved in point (2), which will be one of the main centers of 
attention in this section. Also discussed will be other arguments 
bearing on the problem of entry control, among these being the 
Committee’s point (1) regarding “sound economic conditions.” In 
conclusion, certain short-run policy problems will be briefly treated 
in the light of the preceding discussion. 

As a result of a study undertaken some years ago,’* the present 
writer concluded that no available evidence or argument showed a 
need for the existing type of Federal control over entry into air trans- 
port markets, though it was conceivable that future experience might 
show that some limitation on competitive freedom would be necessary 
to safeguard a desirable degree of regularity in air transport service. 
Since that time, experience has served to confirm the conclusion and 
remove the qualification, which was never anything more than the 
recognition of a possibility that could not then be definitely denied. 
As might indeed have been expected, competitive pressures in the air 
transport field are a powerful force working toward rather than away 
from greater regularity of service, which is a pattern naturally imposed 
by market demand.'’® Even had experience proved the contrary, this 
could hardly have justified the present type of certification, which is 
geared to the protection of the revenues of individual air carriers. A 
compulsory commitment to adhere to published schedules except after 
a certain period of notice—perhaps enforced by a device such as certifi- 
cate revocation—would seem to be a much more satisfactory solution. 


It is not surprising, therefore, that the argument for protective 
certification based on regularity of service is no longer fashionable. 
The same can be said for the once-popular arguments that protective 
entry control was necessary to preserve desirable standards in the treat- 
ment of employees and in safety of operation. In both cases, this 
relative unpopularity is no doubt partly due to the very large and 
conspicuous effort which has gone into the development of more direct 
methods of preserving these standards. It may also be due, however, 
to a growing realization of the implications of these arguments, which 
in fact must either fail or prove too much. If the protection of indi- 
vidual carrier profits from competitive inroads is necessary to preserve 
labor and safety standards, this can only mean that any threat of loss, 
without regard to origin, cannot be tolerated in the air transport field. 
There is surely no reason to suppose that hard times due to competi- 





14 Cited in note 10 above. 
15 See, for example, the discussion of exempted air transport operations in 
Civil Air Policy, p. 20. 
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tion should have any more drastic consequences for airline employees 
and passengers than hard times due to any other type of decline in 
demand for any carrier’s services or to overexpansion resulting from 
bad judgment. Thus if this type of argument is valid, it proves the 
necessity of a government guarantee of carrier profits, and, as a logical 
consequence, the inappropriateness of the industry for private owner- 
ship since there can be no private risk. 


Recent Views On Regulatory Control 

There is, however, a familiar echo of 1937-38 in assertions like the 
following, which is in fact of surprisingly recent vintage: 

“The principle of controlled entry is widely applied in other forms 

of transportation, as well as in other types of public utilities. In 

all of these fields, as in air transportation, it has been found that 

the public interest requires a pattern of regulatory control, to 

assure the maintenance of sound economic conditions, capable of 

supporting on a stable basis an adequate level of essential public 

service,””16 
If we define “sound economic conditions” in a given line of business 
to mean the permanent profitability of every firm in that line, then 
there is little doubt that one way of promoting these conditions 
(though not of assuring them) is the use of governmental power to 
quash any serious competition, both from new firms and among the 
fortunate incumbents. One has only to state this definition, however, 
to realize that it is quite unacceptable. It has of course never been 
found that protective regulation is essential to assure continued pro- 
vision of an adequate supply of air transport services, any more than 
it is necessary to secure an adequate supply of soap, doorknobs, or 
automobiles. 

Assertions like that quoted above, which in the old days were cus- 
tomarily backed up by references to railroad rate wars and competitive 
bidding for air mail contracts under an administrative system which 
could not possibly have produced satisfactory results, is now related 
to a claim that protection of carriers’ excess revenues in profitable 
markets is justified in order to enable them to serve. non-paying classes 
of traffic. Indeed, this claim now forms whatever economic content 
remains in the still-used formula that air transport is a “public utility”: 
a remarkable, if understandable, metamorphosis since the days when 
“public utility” treatment generally found its economic justification 
in the desirability of avoiding waste of large amounts of fixed resources 
and in the peculiarities of certain products which made unified man- 
agement essential to maximum satisfaction of demand. The meta- 
morphosis is understandable for several reasons, one being the fact 
that the old forms of the argument were such obvious misfits for air 
transportation, and another being the point that the argument did 
not in either form justify a policy aimed toward protection or against 
competition as such. For example, it furnished no rationale for any 


a 


16 Civil Air Policy, p. 18. 
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control over the entry into the market served by the regulated firm or 
firms of companies producing technologically dissimilar substitutes. 
The mere application of the term “public utility” to air transpor- 
tation adds nothing in the way of economic substance to the argument 
for protectionism. Nevertheless, the phrase is currently used in its 
capacity as legal category in an attempt to show that precedent supports 
regulatory protection for purposes of internal subsidization—i. e. the 
financing of uneconomic operations as parasites on services capable of 
self-sufficiency. For example: 
“Every form of transportation involves services which have vary- 
ing degrees of economic strength. Normally, however, in forms of 
transportation where subsidy is not available, the carriers them- 
selves support their unprofitable services through earnings derived 
on their profitable routes. This is consistent with the normal public 
utility concept in which the furnishing of needed, but unprofitable, 
service is part of the obligation assumed by a carrier in exchange 
for the franchise it receives on its more profitable routes.’!7 
And again: 
“In keeping with the normal public utility concept, certificated car- 
riers have a statutory obligation to maintain all authorized services 
needed by the public on both strong and weak routes... . If car- 
riers are to provide the full scale of services needed by the public 
with minimum reliance on Federal subsidy, they must be able to 
earn sufficient profits on strong routes to offset losses on weak 
routes.”18 


This sort of contention would perhaps carry more weight—at least 
in some circles—if it were in fact the carriers (that is, their stockhold- 
ers) who would pay for the support of uneconomic services. But it is 
quite obviously not the stockholders but the users of the profitable 
services who would foot the bill: the argument for protectionism must 
rest on the assumption that, if there were no state intervention, these 
users would be furnished the same service at a lower price. There is 
no justification for saddling a random section of the travelling public 
with the cost of this support. 


Burdening One Class of Traffic 


Furthermore, the suggested practice, far from being “consistent 
with the normal public utility concept” is entirely in opposition to 
the overwhelming weight of precedent in this field. In all the various 
forms in which the problem presents itself to a regulatory commission, 
the actual burdening of one class of traffic in order to provide below- 
cost service to another is in the great majority of cases rejected as 
contrary to public policy. For example, as Dr. I. L. Sharfman has 
noted, it has been the general practice of the Interstate Commerce 
Commission from the very beginning to refuse to permit the fixing of 
rates “so low as to impose a burden on other traffic,”!® and in this view 





17 Ibid., p. 8. 

18 Tbid., p. 18. 

19 Rates and Charges on Food Products, 3 I.C.R. 98, 104 (1890) cited in I. L. 
Sharfman, The Interstate Commerce Commission (New York, The Commonwealth 
Fund, 1936), Part III, Volume B, p. 444. 
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the Commission has had consistent judicial support.?° The special 
obligation of the public utility or common carrier to serve all on equal 
terms is not an obligation to serve at a loss. What is denied to these 
firms is not the right to cover specific costs but rather the right, nor- 
mally possessed by other businesses, to refuse to deal with any prospec- 
tive customer for any reason or for no reason, as a matter of personal 
discretion. Apparent exceptions to this highly sensible rule are mainly 
to be found in the relatively minor field of State regulation of public 
utility abandonments of parts of their operations. Even here, a losing 
service will not generally be ordered continued unless the burden to 
the system is very small and the service of considerable significance to 
the affected community.” In view of the strength of local protests in 
many such cases, the surprising thing is perhaps the extent to which 
the regulators have resisted pressures making for internal subsidiza- 
tion. Moreover, it is quite certain that this exception is merely a means 
of preventing hardship (where this can be done at not too great a cost) 
to vested interests rather than a policy deliberately planned as a 
“normal” quid pro quo for a franchise. This is clearly shown by the 
customary recognized limit on the power of Commissions to order 
extensions of service: in general, the use of this power is limited to 
situations where it appears that the ordered extension will promptly 
earn its way and not burden the rest of the system.?? In the regulation 
of railroad abandonments under the Interstate Commerce Act, though 


the leading judicial pronouncements leave open some degree of regu- 





20 To illustrate: Norfolk and Western Ry. Co. v. West Virginia, 236 U.S. 605, 
609 (1915): “. .. it would not be contended that the State might require passen- 
gers to be carried for nothing, or that it could justify such action by placing upon 
the shippers of goods the burden of excessive charges in order to supply an ade- 
quate return for the carrier’s entire service. And, on the same principle, it would 
also appear to be outside the field of reasonable adjustment that the State should 
demand the carriage of passengers at a rate so low that it would not defray the 
cost of their transportation, when the entire traffic under the rate was considered, 
or would provide only a nominal reward in addition to cost.” 

Northern Pacific Ry. Co. v. State of North Dakota, 236 U.S. 585, 598 (1915): 
“In substance, the argument is that the rate was imposed to aid in the develop- 
ment of a local industry and thus to confer a benefit upon the people of the State. 
The importance to the community of its deposits of lignite coal, the infancy of the 
industry, and the advantages to be gained by increasing the consumption of this 
coal and making the community less dependent upon fuel supplies imported into 
the State, are emphasized. But while local interests serve as a motive for enforc- 
ing reasonable rates, it would be a very different matter to say that the State may 
compel the carrier to maintain a rate upon a particular commodity that is less 
than reasonable, or—as might equally well be asserted—to carry gratuitously, in 
order to build up a local enterprise. That would be to go outside the carrier’s 
undertaking, and outside the field of reasonable supervision of the conduct of its 
business, and would be equivalent to an appropriation of the property to public 
uses upon terms to which the carrier had in no way agreed. It does not aid the 
argument to urge that the State may permit the carrier to make good its loss by 
charges for other transportation. If other rates are exorbitant, they may be 
reduced. Certainly, it could not be said that the carrier may be required to charge 
excessive rates to some in order that others might be served at a rate unreason- 
ably low. That would be but arbitrary action. We cannot reach the conclusion 
that the rate in question is to be supported upon the ground of public policy if, 
<a found, it should be deemed to be less than reasonable.” (Emphasis 
supplied. 

21 See, for example, C. Woody Thompson and Wendell R. Smith, Public Utility 
Economics (New York, McGraw-Hill, 1941), pp. 448-449. 

22 Ibid., pp. 448-444. 
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latory discretion for the recognition of local user interests in the 
continuation of a losing service which can be supported by the system 
as a whole, the record of Commission action strongly suggests that the 
continuance of unprofitable services is in fact not ordered unless there 
is good evidence that they will cease to be unprofitable in a relatively 
short time; in many cases, Commission decisions denying permission 
to abandon have been reversed when the earnings situation failed to 
improve.” 

Internal subsidization would be equally contrary to past policy 
under the Civil Aeronautics Act, where neither Congress nor Board 
has ever manifested any intention of putting such a program into 
effect. As a matter of fact, the Board was never given the power to 
order extensions of service to new routes, whether profitable or 
unprofitable. It is simply unthinkable that a program of regulation 
whose raison d’étre was internal subsidization should have been drawn 
up without the inclusion of this power (which, incidentally, had been 
given to the Interstate Commerce Commission with respect to railroads 
as early as 1920). If there are at present points or routes on air carrier 
systems that really do result in a burden on other traffic, they have 
resulted from mistakes rather than deliberate policy. These mistakes, 
if any, can not now be reinterpreted as enlightened decisions and cited 
in support of restrictive regulation. 

Possibly some misinterpretation of precedent has arisen from the 
fact that many regulated businesses—in common with a great many 
that are not regulated—normally serve various classes of customer at 
prices which contribute respectively more or less than a pro-rata share 
to the coverage of general overhead. So far from being a burden on 
the more profitable classes, however, this practice, since it permits the 
coverage of some of the overhead by purchases which would not be 
made at a price equal to fully-allocated cost, is in general a means of 
relief for the former group, given normal profits for the firm as a whole. 


If a policy of internal subsidization should be adopted, it might 
well result in some saving of governmenc funds where some special 
necessity or political convenience dictated the continuance of a losing 
service. As has been indicated, the cost of supporting such a service 
would be neither magically erased nor shifted to the beneficiary of a 
public franchise. But this is not all. Because the higher price charged 
for the profitable service will in all probability result not only in excess 
earnings in this line but also in the loss of some traffic which would 
have travelled at a lower rate, the cost of support to the community as 
a whole will almost surely be increased as compared with that sustained 
under a program of direct subsidization. This is because the decline 
in traffic involves some loss to the shipping or travelling public without 
any accompanying contribution to the earnings of the carrier. 





23 This question is discussed at somewhat greater length in Lucile S. Keyes, 
“Passenger Fare Policies of the Civil Aeronautics Board,” 18 Journal of Air Law 


and Commerce 46 (1951). 
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Finally, and perhaps of the greatest importance, there is the ques- 
tion of general precedent. If the argument for protective regulation 
to finance internal subsidization is accorded respectability in connec- 
tion with air transportation, it may be applied with great plausibility 
to a large number of industries with similar economic characteristics. 
The prospect is even less reassuring if there is general acceptance of 
the view that a price policy resulting in unequal per-unit contribu- 
tions to overhead is evidence of the ‘“‘normal” existence of internal 
subsidization. 

CONCLUSION AND RECOMMENDATIONS 


In sum, the arguments now fashionable in support of regulatory 
protection appear to be if anything less impressive than those current 
seventeen years ago; moreover, it appears that no more acceptable 
arguments are about to present themselves. As evidence for this, we 
may cite the crucial importance now generally attributed to the inter- 
nal subsidization argument by the proponents of protectionism. Con- 
sider, for example, the following statement in a recent study prepared 
by the staff of the Senate Commerce Committee (emphasis supplied) : 


“Service which is not self-supporting can be continued only if it is 
supported, either by subsidy, or by the profits from routes which 
are self-supporting. That is the choice which must be made—unless 
service on non-self-supporting routes is to be abandoned. 

“To abandon service on all routes which are not self-supporting 
would mean abandonment of the objectives of the Civil Aeronautics 


Act. If that were to be done, the whole system of regulation set up 
by the act should also be abandoned and the carriers, certificated 
and uncertificated, should be released from their present restraints 
and permitted to compete freely. Free enterprise should be per- 
mitted to determine the amount of competition and the service to 
be rendered.’’24 


On the other hand, there is no reason to suppose that the old and 
well-known case for free competition has lost any of its force in the 
interim,”> or that the assignment of a protective aim to the regulators 
has become any more conducive to the proper functioning of either 
regulation or management.” Indeed, had there been any need for a 
specific demonstration of the benefits of free competition in air trans- 
portation, it would have been providentially fulfilled by the postwar 
experience with noncertificated carriers. Therefore, the Congress 
should promptly provide for the abolition of entry control geared to 
the protection of carrier revenues. 

It may well be that this aim can be most satisfactorily accomplished 
through a Congressional policy declaration affecting the working 





24 Aviation Study Prepared for the Committee on Interstate and Foreign 
Commerce, Senate Document No. 163, 88d Congress, 2d Session, 1955, p. 48. 

25 See, for example, Keyes, Federal Control of Entry into Air Transportation, 
and “National Policy Towards Commercial Aviation—Some Basic Problems,” 16 
Journal of Air Law and Commerce 280 (1949). 

26 This practice forfeits some of the main advantages of regulated private 
ownership as compared with government ownership. On this point, see Lucile S. 
Keyes, “Some Controversial Aspects of the Public Corporation,” Political Science 
Quarterly, March, 1955. 
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criteria of the regulatory agency rather than through outright rescis- 
sion of the certification requirement itself. As has been noted, this 
requirement may possibly prove in the long run to be the best avail- 
able means of carrying out certain objectives other than protection. 
The power to withdraw authority to operate would appear to be a most 
effective weapon of enforcement for any type of regulation. In addition, 
as a strictly temporary expedient to decrease opposition on grounds of 
government economy, it may be desirable to synchronize the removal 
of protection with the termination of need-rate subsidy in the various 
sectors of domestic air transport. Such a program might well be accom- 
plished by a continuation of the Board’s powers of certification together 
with a progressive liberalization of their administration. Great care 
should be taken, however, to make Congressional intent in such a 
policy declaration entirely clear, in order to minimize the chance that 
faulty administration might prevent the actual elimination of all the 
anticompetitive elements of entry control. Moreover, no time should 
be lost in putting the new policy into effect: first, to insure the con- 
tinuation of noncertificated services now operating on subsidy-free 
routes, and, second, to avoid the possibility that the now self-supporting 
certificated carriers might slip back to a subsidized status before the 
Board should put an end to their eligibility for subvention. 

The continuation of protection cannot be defended as a permanent 
or long-run method of reducing government expenses in connection 
with any type of subsidy. With respect to international air transport, as 
the A. C. C. report suggests, attention should immediately be directed 
to the formulation of a support program free from the objectionable 
features of that now in operation. The institution of this program on 
any given route might mark the most acceptable occasion for the 
removal of protection with respect to services on that route. 

















CONSIDERATIONS FOR SCHEDULED AIR 
SERVICES OF THE UNITED KINGDOM* 


OFFICIAL TERMS OF REFERENCE FOR APPLICATIONS OF THE 
AIR TRANSPORT ADVISORY COUNCIL 


T is Government policy to help forward the sound development of 
civil aviation, to reduce the cost of air transport to the taxpayer and 
to give greater opportunities to private enterprise to take part in air 
transport development, without in any way impairing the competitive 
strength of our international air services. The statutory Air Corpora- 
tions (“the Corporations’) have established an important position in 
the highly competitive field of international air transport and, by 
avoiding any measures that would undermine their existing inter- 
national network, it is the intention that they shall retain that position. 
The Corporations will accordingly have reserved to them the right to 
provide both first and second (or tourist) class services, as defined for 
the purposes of the International Air Transport Association, on their 
existing International networks. The independent companies and the 
Corporations will alike be eligible to apply for the right to develop 
new routes not so reserved to the Corporations and all new types of 
scheduled services. 

On internal services within the United Kingdom, the Government’s 
objective is to reduce and as far as possible eliminate the cost of these 
services to the taxpayer and to give special consideration to the partic- 
ular requirements of certain areas. Until the Government have com- 
pleted their study of the complex problem of giving effect to this 
policy, British European Airways will continue to provide services on 
their existing internal network, but independent companies will be 
able to apply under the new arrangements for long term rights to 
provide services which do not materially divert traffic from B.E.A.’s 
internal services. They will not be affected, as before, by B.E.A.’s 
planned development of routes on which they have not yet operated. 
No subsidies will be granted to independent companies obtaining 
rights to operate scheduled services within the sphere of opportunity 
now presented. 

2. The Minister proposes for the time being to implement this 
policy by an extension of the arrangements under which the Corpora- 
tions appoint independent operators as Associates under Section 15 (3) 
of the Air Corporations Act, 1949. 

Applications by independent companies for Associate Agreements 
will, as before, be considered in the first place by the Air Transport 





__* Ministry of Civil Aviation, July 30, 1952, Cir. 46158. Editor’s Note: The 
British Embassy advised the document was in effect, May 11, 1955. 
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Advisory Council, who will make recommendations to the Minister, 
whose decision will be final. 


Schedule of Routes Reserved 


3. Schedule “A”! to this document specifies routes on which, under 
the Government’s new policy, the Corporations will have reserved to 
them the right to operate normal scheduled services, providing for 
passengers at first and/or second class (tourist) fares, as defined for 
the purposes of the International Air Transport Association, mail and 
supplementary freight (hereinafter referred to as “normal scheduled 





1 Schedule “A” of Corporations Routes—Part I—British Overseas Airways 
Corporation. London-Frankfurt or Zurich-Rome-Cairo or Beirut or Damascus- 
Basra or Bahrein-Karachi-Calcutta-Singapore-Jakarta-Darwin-Sydney. London- 
Frankfurt or Zurich-Rome-Cairo or Beirut or Damascus-Basra or Bahrein- 
Karachi-Delhi-Calcutta or Dacca-Rangoon-Bangkok-Hong Kong-Okinawa-Tokyo. 
London-Frankfurt and/or Rome-Cairo or Beirut or Damascus-Basra or Bahrein- 
Karachi-Caleutta or Dacca-Rangoon-Bangkok-Hong Kong. London-Frankfurt 
and/or Rome-Cairo or Beirut or Damascus-Basra or Bahrein-Karachi-Delhi- 
Calcutta or Dacca-Rangoon-Bangkok-Singapore. London-Frankfurt and/or Rome- 
Cairo or Beirut or Damascus- Basra or Bahrein - Karachi - Bombay - Colombo - 
Singapore. London-Frankfurt and/or Rome-Cairo or Beirut or Damascus-Basra 
or Bahrein-Karachi-Bombay or Colombo. London-Frankfurt and/or Rome-Cairo 
or Tel Aviv. London-Frankfurt and/or Rome-Tel Aviv- Teheran. London - 
Frankfurt and/or Rome-Beirut or Damascus-Baghdad. London-Frankfurt and/or 
Rome-Beirut or Damascus-Kuwait-Bahrein. London-Frankfurt and/or Rome- 
Cairo or Beirut-Khartoum-Entebbe and/or Nairobi. London-Frankfurt and/or 
Rome-Cairo or Beirut-Khartoum-Entebbe or Nairobi-Livingstone-Johannesburg. 
London-Tripoli-Kano-Brazzaville-Livingstone-Johannesburg. London-Tripoli- 
Kano-Lagos and/or Accra. London-Lisbon. London-Montreal. London-New York. 
London - Prestwick or Shannon - Keflavik and/or Gander - Montreal. London- 
Prestwick or Shannon-Keflavik and/or Gander-Boston and/or New York. Lon- 
don-Prestwick or Shannon-Keflavik-points in Canada-Alaska-Aleutians-points in 
Japan - Shanghai and/or Hong Kong. London - Prestwick or Shannon - Keflavik 
and/or Gander - New York-San Francisco - Honolulu - Manila - Hong Kong and/or 
Singapore. London-New York-San Francisco-Honolulu-Fiji Islands- Auckland 
and/or Sydney. London - Prestwick or Shannon - Keflavik and/or Gander - New 
York-Bermuda or Nassau. London-Prestwick or Shannon-Keflavik and/or Gan- 
der-New York-Nassau-Montego Bay- Kingston. London-Prestwick or Shannon- 
Keflavik and/or Gander - Bermuda - Nassau - Monetgo Bay - Kingston. London - 
Lisbon-Azores-Bermuda-Nassau-Montego Bay-Kingston. London-Lisbon-Casa- 
blanca-Dakar-Recife-Rio de Janeiro. London-Madrid-Lisbon-Casablanca-Dakar- 
Recife - Rio de Janeiro - Montevideo - Buenos Aires and/or Santiago. NOTE: 
B.0.A.C. may omit any intermediate point in the above routes. 

Part II—British European Airways Corporation. London-Barcelona. Lon- 
don - Bordeaux - Madrid and/or Gibraltar. London -Bordeaux- Palma. London- 
Zurich. London-Geneva. London-Basle. London-Zurich-Vienna. London-Paris. 
London-Nice. London-Deauville. London-Dinard. London-Le Touquet. London- 
Bordeaux. London-Brussels. London-Brussels and/or Dusseldorf and/or Berlin. 
London-Brussels and/or Cologne and/or Berlin. London-Brussels and/or Hanover 
and/or Berlin. London-Brussels-Frankfurt. London-Amsterdam. London-Amster- 
dam and/or Hamburg and/or Berlin. London-Amsterdam and/or Hanover and/or 
Berlin. London-Berlin. London-Frankfurt. London-Dusseldorf and/or Munich. 
London-Copenhagen. London-Copenhagen-Stockholm. London-Stockholm. Lon- 
don-Oslo. London- Rome. London- Milan. London - Nice and/or Rome - Malta. 
London-Nice and/or Rome and/or Catania-Malta. London-Nice and/or Rome- 
Athens. London-Nice and/or Rome-Athens-Istanbul. London-Nice and/or Rome- 
Athens-Cyprus. London-Malta-Tripoli-Benghazi and/or Cairo. Belfast*-Amster- 
dam - Zurich - Geneva- Paris. Glasgow* (Prestwick or Renfrew) - Amsterdam - 
Zurich-Geneva-Paris. Manchester*-Amsterdam-Zurich-Geneva-Paris. Birming- 
ham*-Amsterdam-Zurich-Geneva-Paris. 

* May be operated via London. 
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services’). Schedule “B’ specifies the routes on which the Corpora- 
tions will have the right to operate “all-freight”’ services. 


The Minister will be prepared to consider under these arrange- 
ments, proposals for:— 

(i) The operation by independent companies on any internal 
route of services which would not materially divert traffic from either 
British European Airways on internal services or from independent 
companies already authorized to operate, under current Associate 
Agreements. 

(ii) The operation by B.E.A. of services on any new internal 
route, not forming part of their approved network and not approved 
for an independent company under a current Associate Agreement, 
provided that such services would not materially divert traffic from 
independent companies authorized to operate under current Associate 
Agreements. 

(iii) ‘The operation by independent companies, to places outside 
the British Islands, of ‘‘normal scheduled services” on any route which 
is not specified in Schedule ‘‘A”’ or for which another operator has not 
been already approved for such services or which is not designed to 
cater primarily for the same traffic areas as a route so specified or 
approved. 


(iv) The operation by a Corporation to places outside the British 
Islands of “normal scheduled services” on any new route not forming 
part of their approved network and for which no independent company 
has been authorized to provide ‘“‘normal scheduled services,” provided 
that such a service is not designed to cater primarily for the same traffic 
areas as a route so authorized. 


(v) The operation of a “Colonial coach” class passenger service 
by an independent company or by one of the Corporations along any 
route, whether included in Schedule “A” or not, provided the proposed 
service is of such a nature as to generate a new class of passenger 
traffic without material diversion of traffic from the ‘normal scheduled 
services” of any other previously approved U.K. operator, and does not 
involve the right to pick up or set down passenger traffic in territories 
where relations with the U.K. are governed by bilateral Air Transport 
Agreements and/or where fares are subject to International Air Trans- 
port Association arrangements. For this purpose a Colonial coach class 
service will have to be:— 





2 Schedule “B” of Corporations Routes—Part I—British Overseas Airways 
Corporation. London - Nice - Tripoli - Cairo - Bahrein - Karachi - Delhi - Calcutta - 
Bangkok-Singapore. 

Part Il—British European Airways Corporation. London-Amsterdam-Ham- 
burg-Berlin. London-Amsterdam-Hamburg-Copenhagen-Stockholm. London- 
Paris. London-Brussels-Hanover. London-Nice-Rome-Malta. London-Milan. 
London-Rome. London-Nice-Rome-Athens. London-Nice-Rome-Athens-Istanbul. 
London-Paris-Milan. London-Zurich-Vienna. 
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a lower class of service than that or normal scheduled services, 
e.g. as regards type of aircraft, shorter stage lengths, passenger 
amenities, baggage allowance etc., and 

operated to a stated frequency closely related to the require- 
ments of the new class of traffic in the territories in which 
rights may be exercised and at a fare not exceeding a fixed 
sum (without rebates) low enough to ensure dependence on 
the new class of traffic. 

(vi) The operation by a Corporation or by an independent com- 
pany on any route (including those specified in Schedule “A’”’) of 
services confined to the carriage of passengers who pay an inclusive 
charge for air transport and hotel accommodations, other than “night- 
stop” accommodation incidental to a normal scheduled journey, (i.e. 
Inclusive Tour services), provided that such services are not likely 
materially to divert traffic which would otherwise be carried by any 
operator already authorized for the route. 

(vii) The carriage of freight traffic by a Corporation or by an 
independent company either as an exclusive load, or as a supple- 
mentary load on services authorized under (v), (vi) or (villi), pro- 
vided the position of any previously authorized operator is not likely 
to be undermined. 

(vili) The operation of any route of vehicle ferry services which 
may also provide for the carriage of incidental passengers so limited 
in number as to avoid material diversion of passenger traffic from other 
authorized services. 

(ix) The operation by a Corporation or an independent company 
on any route of a service from which a Corporation or independent 
company has withdrawn for other than temporary or seasonal reasons. 

(x) The operation by a Corporation or by an independent com- 
pany on any route of a helicopter service irrespective of the existence 
of a fixed wing aircraft service. 


Conditions for Minister's Approval 


4. The Minister’s approval of an Associate Agreement between an 
independent operator and one of the Corporations will be subject to 
his being satisfied that:— 

(i) The applicant’s equipment, personnel, organization and oper- 
ating standards are adequate to meet the requirements of the Civil 
Aviation Act, 1949, and any orders and regulations made thereunder 
throughout the period for which the Associate Agreement is approved. 

(ii) There is no foreign investment or other foreign interest in 
the undertaking applying for an Associate Agreement, except with the 
Approval of the Minister. 

(iii) (a) The terms and conditions of service of employment of 
persons employed by the applicant contained in any agreement for the 
time being in force between the applicant and organization representa- 
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tive of the persons employed, are not less favorable than those con- 
tained in agreements negotiated through the machinery of the National 
Joint Council for Civil Air Transport for persons employed in com- 
parable work. 

(b) Except in so far as the terms and conditions of employment 
of persons employed by the applicant are in accordance with any such 
agreement as aforesaid, such terms and conditions are not less favor- 
able than the terms and conditions observed by the Corporations in 
the case of persons engaged in comparable work. 

(iv) On international services, the fares, freight rates and asso- 
ciated commercial regulations will comply with any agreement between 
the United Kingdom and the other countries served, or, where no 
such agreement is in force, with the appropriate fares, freight rates and 
associated commercial regulations prescribed by the International Air 
Transport Association for services to which the fare and rate-fixing 
procedures of I.A.T.A. should apply. 

(v) The rates for the carriage of mail are comparable with those 
charged by the Corporations for the carriage of mail on similar services. 

(vi) On routes of public importance, the applicant has the neces- 
sary financial resources to provide and maintain adequate services of 
the standard necessary to fulfill his obligations to the public on an 
enduring basis. 

Examination of Application 


5. As applications are received for the operation of services the 
Minister wishes the Air Transport Advisory Council, if satisfied that 
the application, either in the terms submitted or in some modified 
form, is within the scope of paragraph 3 above, to examine each appli- 
cation and 

(i) To consider whether the application fulfills or is likely to 
fulfill, if approved by the Minister, the conditions outlined in para- 
graph 4 above, and if so, 

(ii) To recommend to the Minister whether he should approve 
the application in the terms submitted by the applicant, or in some 
modified form, or whether he should refuse it, having regard to:— 

(a) the requirements of the public for air transport in the area 
through which the proposed services would operate. 

(b) The availability of ground and navigational or other facilities 
and the need for the avoidance of new expenditure on such 
facilities in connection with the proposal; 

(c) The degree of efficiency adequacy and regularity of the air 
services (if any) already provided in the area through which 
the proposed services are to be operated, whether by the appli- 
cant or other operators; 

(d) The period for which any such services have been operated by 

the applicant or other operator; 









(j) 


(iii) 
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The extent to which it is probable that the applicant will be 
able to provide a satisfactory service in respect of continuity, 
safety and regularity of operation, frequency and punctuality, 
reasonableness of charges and general efficiency, taking into 
account the manner in which the applicant has performed any 
services for which he may have been previously authorized; 


The type of aircraft proposed to be used on the services; 


The amount of traffic and gross revenue on which the appli- 
cation is based; 

The suitability of the maximum and minimum fares and rates 
proposed for the sale of passenger or freight space on the 
proposed service, having regard to the provisions of sub-para- 
graph (v) of paragraph 3 and sub-paragraph (iv) of para- 
graph 4 and on internal services to the fares and rates charged 
by other air operators serving the same area. 

The terms or limitations of any relevant air transport or 
other relevant agreement for the time being in force between 
Her Majesty’s Government in the United Kingdom and any 
country outside the U.K.; 

Any other matters relevant to the consideration of the appli- 
cation which the Minister may from time to time request the 
Council to examine. 


To recommend the period for which the Minister’s approval 


of an application should be given, which shall not normally be more 
than seven years. Where the applicant can satisfy the Council that 
there are special reasons for a period longer than seven years, any 
period not exceeding ten years may be recommended. 


Ministry of Civil Aviation 
30th July, 1952 
CIV. 46153 

















THE AIR SOVEREIGNTY CONCEPT AND 
UNITED STATES INFLUENCE ON ITS 
FUTURE DEVELOPMENT™ 


By ProFessor Dr. D. GOEDHUIS 


Netherlands Civil Air Attaché in London, Paris, Lisbon and 
Madrid. Professor of Air Law at Leyden University, formerly 
Secretary General of the International Air Traffic Association. 


r the year 414 before Christ a play was produced in Athens in which 
Aristophanes described how the birds when building a free city in 
the air beat off the legislators who came to offer their services. If 
Aristophanes could look at the present situation in the air and see in 
what measure the legislators have prevented the birds of this day from 
unfolding their wings, he would have prided himself on his foresight. 

I should like to submit some thoughts on the question of how pro- 
tectionist tendencies have gradually come to dominate the air scene 
and some ideas for your consideration as regards the further develop- 
ment of rules to govern international aviation relations. It is now 
about half a century ago that the principle of the state’s sovereignty 
over the air space above its territory began to be recognized. The 
reason why this principle found rapid and universal recognition was 
that the state’s need of authority over its territorial air space was clear 
and urgent. It quickly became manifest that sovereignty over the land 
and territorial waters can never be made effective if the air be beyond 
the jurisdiction of the sovereign power—it quickly became manifest 
that sovereignty over the air space is indissolubly linked up with that 
over the surface territory. While agreement on the principle that the 
state should have sovereignty over its territorial air space was easily 
achieved, the views of both statesmen and writers in respect of the 
nature and contents of this sovereignty have been deeply divided and 
continuously changing. 

The very first question concerns the nature of the sovereignty 
concept in general. Does sovereignty mean an absolute quality, an 
unrestricted power, or is it only in the relative sense that the state is 
sovereign? In his excellent lectures for the Academy of International 
Law given in 1953, van Kleffens, exploring this theme in all its aspects, 
concluded that the doctrine of absolute unfettered sovereignty has few 
adherents left in our day; with the sole exception of extremists of the 
left and of the right who seem incapable of discerning historical reality. 

Now as we shall see, much of the confused and incoherent thinking 
about inter-state aviation relations flows from the acceptance of an 
antiquated atavistic notion of unrestricted sovereignty, from the accept- 
ance of a doctrine of “uneingeschrankte Herrschergewalt” which can 
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only lead to a complete negation of international law. Thinking about 
the aviation problem has been vitiated by the adoption of an ancient 
positivist doctrine according to which sovereignty could be limited 
only by rules to which states had given their positive consent; and as 
no positive consent had been given sovereignty in practice was consid- 
ered to be unlimited by any rule. Later I shall have something to say 
about the reasons why this situation arose. It is sufficient to mention 
here that I consider it an axiom that in the air just as on the surface 
the state can be sovereign only in the relative sense. 


FivE Major AiR CONFERENCES 


Of the considerable number of international air conferences which 
have been held during the last half century, there are five which have 
directly or indirectly exerted a very great influence on the development 
of the doctrine of air sovereignty: The International Conference on 
Air Navigation in Paris in 1910, the Versailles Peace Conference in 
1919, the Conference of the I.C.A.N. (International Commission for 
Aerial Navigation) in Paris in 1929, the International Civil Aviation 
Conference in Chicago in 1944 and the Geneva Conference of the 
ICAO in 1947, These, in broad outline, give a picture of the fluctuat- 
ing and often conflicting attitudes of the states which play the most 
important part in the development of international civil aviation. I 
should like to examine these Conferences briefly in the light of the 
adoption or rejection of sovereignty limiting legal rules. 


The International Conference on Air Navigation of 1910 


“In May 1910, at the invitation of the French Government, nineteen 
states sent representatives to Paris, to participate in an International 
Conference on Air Navigation.1 A new era was about to be opened 
and the general climate was favorable. Politically the world was still 
living in the century beginning with the Peace of Paris of 1815, in 
which a balance of power had been attained that produced the most 
remarkable progress in practically every field. The economic field was 
governed by liberal ideas directed towards a promotion of interna- 
tional traffic and in international law intense progress had been 
achieved. It was in the beginning of the 20th century that the idea of 
the sovereign state in the sense of an omnipotent completely self- 
determining entity was definitely rejected. 

The Conference failed to achieve positive results. I cannot here go 
into the reasons for this failure; but the Conference has been of impor- 
tance because it brought out clearly the leading thoughts in the minds 
of the delegates regarding the regime of the air. The delegates did not 
formulate definite principles concerning the nature of their rights over 
their territorial air space, but there can be no doubt that the rights 
claimed by all states implied the rights of a sovereign power. However 









1 See article by John C. Cooper, “The International Air Navigation Confer- 
ence, Paris, 1910” 19 Journal of Air Law and Commerce 127 (1952). 
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this did not mean that they considered this sovereignty to be an unre- 
stricted power. All the delegations recognized that the rights of the 
states were restricted by the principle of freedom of passage in favour 
of foreign aircraft. Particular attention should be called to the analogy 
drawn by many delegates between the right of entry of aircraft and the 
right of entry of ships in foreign territory, which latter right, flowing 
from the general principle of freedom of navigation, is based on a rule 
of law existing “pleno jure gentium.” This freedom is part of the 
general and well recognized principle of the freedom of maritime 
communications to which a few years ago the International Court of 
Justice referred to once again in the Corfu Case and which finds its 
basis in the social needs served by this freedom. It seemed completely 
obvious to the delegates that these social needs would equally exist in 
the field of air communications. ‘The Conference was unanimous in 
considering freedom of passage in the words of the Report by the 
President as “un fait normal qui devait sans hésitation étre reconnu.” 


The Versailles Peace Conference of 1919 


What happened at the Peace Conference in Versailles is of essential 
importance for the understanding of the sovereignty concept in the 
air. A “Commission de l’Aéronautique” was charged with the drafting 
of an International Air Convention. The discussions of the Commis- 
sion took place partly against the background of ideals of individual 
and national freedom, of an understanding of the need for co-operation 
in social and economic affairs, and partly against the background of 
a post-war mentality of distrust of the ex-enemies. And then there was 
another thing. The fighting powers had used every effort to develop 
the aeroplane because of its destructive element. An “odium” rested 
upon aviation as a result of what de Madariaga had once called: “The 
unholy origin of its power.” 

At Versailles the text of an article was adopted in which the rule 
was laid down that every state has complete and exclusive sovereignty 
over the air space above its territory (article 1 Paris Convention) . 
This text was taken over by the Convention of Madrid (Ibero- 
American Convention) of Ist November 1926 and the Convention of 
Havana (Pan-American Convention) of 20th February 1928. The 
Chicago Convention of 1944 followed the footsteps of its predecessors. 
As the confused and controversial thinking about the meaning of this 
article still persists today, it may not be superfluous to add some further 
observations to the various explanations already given on this subject. 
The crucial point is this: did the authors of the article want to indicate 
that the power of the state over the air was an unrestricted power? 
Was that the reason why the words “complete and exclusive” were 
added to the term “‘sovereignty”? Or were they simply meant to convey 
that only the subjacent state is entitled, to the exclusion of all others, 
to exercise legal power? 





212 JOURNAL OF AIR LAW AND COMMERCE 


The Minutes of the Conference show that the delegates were unani- 
mous in considering freedom of passage for foreign aircraft as being 
indispensable for the international community but—and here we come 
to the heart of the matter—from this international community the 
delegates wanted to exclude the ex-enemy states. In the Report of the 
Legal Sub Commission it was stated that, whereas the right of sover- 
eignty was to be vigorously maintained in regard of third (i.e. 
ex-enemy) states, this right was not to be exercised in regard of states 
that trusted each other. Thus the Conference halted between two 
opinions. One of absolute unlimited sovereignty with regard to ex- 
enemies; one of relative sovereignty limited by freedom of passage in 
the case of the states that trusted each other. In respect of “trustworthy” 
states, this freedom was considered normal—as a principle of law— 
inherent to the air regime. It was not realized that the proclamation 
of such an over-strained concept of sovereignty in the first article of 
the Convention would of necessity be of consequence, not only for 
ex-enemies’ aviation but for the whole of international aviation. It 
was thought that this indispensable freedom for the “trustworthy” 
community of states could be guaranteed by stipulating in article 2 of 
the Convention that each Contracting State undertakes to accord free- 
dom of innocent passage to the aircraft of the other Contracting States. 
By this a conventional basis was therefore given to the right of passage. 
On account of the wish to exclude the ex-enemy states, the view was 
formed that there was no way of acting otherwise. Eventually, how- 
ever, this led to the right of passage becoming regarded as no more 
than a concession, whereas it is very clear from observations by the 
authors of the Convention that this right was considered a “conditio 
sine qua non” for international aviation. 


The Internationai Air Conference of 1929 


In the first years after 1919 no great difficulties were encountered 
with regard to application of the sovereignty concept. The general 
political and economic background was favorable. Appreciation of 
international law was growing. The liberal ideas by which inter- 
national traffic was governed also had their influence on international 
aviation. Room was left to private air transport initiative. The public 
element had not yet eliminated the private one. The leading part in 
international air communication development was played by Western- 
European Aviation Companies who with regard to European air 
transport showed understanding for the inter-dependency of aviation 
interests. It is significant that the first conflict of interests in aviation 
concerned in intercontinental service. In 1928 Imperial Airways wished 
to fly a service over the Belgian Congo. The United Kingdom, still 
holding the view that air sovereignty was limited by the principle of 
freedom of passage, was of opinion that this service could be taken 
into operation without special permission. Belgium was opposed to 
this. The question of prior permission was discussed at the Air Con- 
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ference of 1929 and it was at this Conference that the principle of 
freedom of traffic, at least for regular air services, was completely aban- 
doned by a great majority of states. Of the thirty-one states represented, 
there were only four, the Netherlands, the United States, the United 
Kingdom and Sweden, who continued to consider the restriction of 
air sovereignty as a necessity. What were the motives underlying the 
wish to unrestrictedness as demonstrated at the Conference? Consid- 
erations of security were put forward, but it was fear of competition 
and uncertainty with regard to the state’s own ability by which this 
unimaginative attitude was prompted. Not the slightest attention was 
paid to the question what consequences the proclamation of the prin- 
ciple of total unrestrictedness would have on the development of world 
airlines. 

During the second decade, from 1929 to the outbreak of World 
War II, the retrogressive tendencies were further accentuated. ‘Towards 
the middle of this decade both the United States and Great Britain 
left the camp of the fighters for freedom of air traffic. Though con- 
tinental air traffic in general was able to surmount the obstacles laid 
in its way, inter-continental aviation was on the other hand delayed 
for years by the reluctant attitude adopted by several states towards 
the operation of air services of other nationalities. 

Through the outbreak of the war in 1939 the controversies were 
suspended for six years. This did not, however, result in an interrup- 
tion of the academic polemics. After the first war years, statesmen, 
writers, aviation experts, all began to proclaim and to defend divergent 
views as regards the rights in the air to be exercised by states after the 
war. 

In was in November 1943 that President Roosevelt, feeling it was 
time to take an interest in the affairs of post-war air transport, called 
a meeting at the White House. The Report on the meeting clearly 
shows that Roosevelt wished air sovereignty to be limited by a consid- 
erable freedom of air traffic—unrestricted 5th freedom rights to be 
recognized, only cabotage traffic to be reserved. 


The Chicago Aviation Conference of 1944 

It was these liberal ideas which the American delegation tried to 
introduce at the International Civil Aviation Conference of Chicago 
in 1944. The American efforts, seconded strongly by the Dutch, to 
limit air sovereignty by the principle of freedom of air traffic, failed 
however. 

In the Chicago Convention the text of article 1 of the Paris Con- 
vention was taken over and so was the principle, adopted in 1929, that 
regular international air services could be carried on only with the 
definite permission of the overflown state. This did not mean that 
sovereignty was entirely unrestricted. In article 5 of the Convention 
the right of non-scheduled flight has been agreed to. As well from the 
history of the article as from its wording taken as an entity it is in my 
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opinion clear that those who drafted and adopted the article meant to 
create the right for operators of non-scheduled flights to carry them 
out without prior permission. In practice, however, a majority of states 
unfortunately interpret article 5 in a way which renders it for the 
greater part illusory. 

As regards the regime of international air services two attempts 
were made to limit, outside the Convention proper, the sovereignty 
by freedom of passage. This freedom was embodied in two annexes. 
The one embracing the right to fly plus the right to commercial traffic,” 
the other limited to the right to fly without commercial rights.? Tine 
first attempt failed through lack of a sufficient number of signatory 
states. The second attempt proved a success, and a success which, as 
we shall see, is still growing. It offers one of the few really bright 
spots in the sky darkened by all kinds of restrictions. 

When the war was over and aviation wished to stretch its peaceful 
wings, this was in most cases (in all those which did not fall under the 
International Air Transport Agreement) possible only under the 
regime of bilateral agreements. The difficulties in concluding such 
agreements were at first tempered by an until then unknown need for 
air transport as a result of the severe disorganization of transport 
means on land and sea. But soon protective tendencies made them- 
selves felt more and more. 


The Geneva Conference of 1947 

A Conference, convened by the ICAO in Geneva in November 
1947, to develop a multilateral agreement on the exchange of commer- 
cial rights in international civil air transport, showed the esteem for 
rules of law to govern aviation relations at its lowest ebb. With only 
one dissenting vote the Conference accepted a resolution providing 
that the multilateral agreement would impose no obligations on its 
parties to enter into route agreements, entry into route agreements 
remaining entirely discretionary with the parties concerned. It is diffi- 
cult to imagine a greater demonstration of separateness, of unbridled 
self-assertion, of a narrower nationalistic approach. 

Why was it that the common interest in civil aviation was so totally 
ignored and that the idea according to which a full and free exploita- 
tion of the new power of flight would result in untold benefit to the 
world seemed irretrievably lost in the maze of restrictions? Here again 
factors of a general and of a specific nature played a part. The Con- 
ference took place in a time of growing West-East tension—which in 
general led to the fetish of an ultra-sovereignty. It was a period in 
which the undervaluation of international law was at its height. Dur- 
ing his lectures at the Academy of International Law in 1948 Rousseau 
concluded: “que jamais les Gouvernements n’ont autant invoqué la 
souveraineté qu’aujourd’hui et sur un ton qui laisse loin derriére lui 
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les plus véhémentes affirmations des Chancelleries de l'Europe mon- 
archique ou impériale.” These factors undoubtedly contributed to the 
unfavorable climate of the Conference. But the specific reason for its 
failure has to be sought in the great majority of states being concerned 
only with the short term economic interests of their own aviation serv- 
ices. It was believed that these interests could be safeguarded only by 
rules which could be invoked against any competition of foreign air- 
lines. This was the reason which led the delegates to indulge in a 
concept of sovereignty which had originally been considered atavistic. 

What happened in the eight years’ period which has elapsed since 
this abortive Conference? Can certain trends be discovered in this, 
tending to a limitation of the excessive sovereignty claimed by many 
states in 1947? The answer to this question is not an obvious one 
because so many conflicting tendencies have manifested themselves. 
And the facts cannot always be ascertained—much of the drama of 
aviation being played behind the scenes. 


THE Periop 1947—1954 


Let us first look at some statistics as regards the regular interna- 
tional airlines: from 1947—1954 passenger traffic has increased by 
172%, cargo traffic by 283% and mail traffic by 148%. To the super- 
ficial observer this seems very satisfactory. Lissitzyn, however, in an 
article published in 19514 clearly showed to what a considerable extent 
direct and indirect subsidies are granted to aviation. In his yearly 
report for 1954, Sir William Hildred, Director General of the Inter- 
national Air Transport Association (I.A.T.A.). uttered a grave warning 
about the financial situation of I.A.T.A. airlines. Sir William estimated 
that their profit margin, on a global basis, is little more than one per 
cent. 

This far from satisfactory situation is partly due to the numerous 
restrictions of all sorts which are being imposed on the operations of 
a very great number of airlines. 

A document published by ICAO in January 1953, entitled: Analysis 
of Economic Provisions in Bilateral Commercial Air Transport Agree- 
ments filed with ICAO,® shows that nearly 300 bilateral agreements 
have been concluded between the members of ICAO. If it were not 
for the fact that many of these agreements contain stipulations which 
render real economic operation of the airlines particularly difficult, 
the conclusion might be drawn that unfettered air sovereignty has not 
taken on such outrageous forms. Needless to say that the greater the 
number of states’ touch-points in the air, the more evident the inter- 
dependence in aviation will become. But as long as these agreements 
contain so many restrictions and as long as their duration is only one 
year or less, the basis of international air traffic will remain very 





4“Public Aid to Major Foreign Airlines” 18 Journal of Air Law and Com- 
merce 379 (1951) and 19 Journal of Air Law and Commerce 38 (1952). 
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unstable. In this, from various points of view not very optimistic 
picture, there are, however, two bright spots. First, since 1947, the 
number of signatory states of the International Air Services Transit 
Agreement has grown from 29 to 43. If one considers that these 43 
states operate nearly 90% of the total air traffic of the world with the 
exclusion of Soviet Russia and China, the ultimate consequences of 
this development will be far-reaching. Some writers have put forward 
that freedom of passage now is to be considered a norm of customary 
law. Here they are guilty, however, of wishful thinking and they allow 
themselves to be guided by their ideas on “‘jus constituendum.”” Among 
the states which have ratified the Chicago Convention there are still 
twenty-one that have not accepted the Air Services Transit Agreement. 
Among the latter there are Italy, Brazil, Eire and Portugal. In par- 
ticular the last two are still strongly opposed to freedom of passage. 
Developments in the last few years point, however, to a steady growth 
of a feeling of necessity for such rule. The second bright spot is the 
striving for liberalization of air traffic in Europe. By a conference, 
held at Strasbourg in 1954, recommendations were accepted, directed 
towards a greater exchange of landing rights between European coun- 
tries. A conference to be held in 1955 will try to reach positive results 
in this field and moderate optimism in this respect seems justified. 


Summary of Sovereignty Concept 


Summing up in a few words the undular movement of the air 
sovereignty concept in the last fifty years: Originally, air sovereignty 
was held to be limited by freedom of passage, as a rule valid “pleno 
jure gentium” because this freedom was considered indispensable for 
the community of states; after that, this freedom was no longer con- 
sidered indispensable, but the states thought it useful to accept this 
freedom by treaty; next, there began a period in which the sense of 
usefulness became increasingly weaker and an extravagant idea of 
sovereignty obtruded itself. In the last few years, the idea has been 
gaining ground that no healthy development of world air transport 
is possible on the basis of absolute sovereigniy. 

What is in store for the future? One of the reasons why prophesies 
in the field of air relations are so risky is that aviation, economically 
as well as technically, is still in an experimental stage. 

One thing is certain and that is that the future regime of the air 
will be influenced decisively by the attitude of the United States who 
operate more than half of the total world air transport. Now the 
conflicting currents of thought regarding the limitation of air sover- 
eignty are reflected more clearly in the aviation policy of the U. S. 
than in that of any other country. It is often taken for granted that 
its Own aviation interest is the easiest thing for a nation to know and 
to understand. This, however, is far from being the case. It is true 
that for some countries their aviation interest is clear. Holland is a 
case in point. From its birth as a nation, Holland’s well-being has 
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been determined by the freedom of maritime navigation. As Mahan 
said in his famous book ““The Influence of Sea Power upon History”: 
“If England was drawn to the sea, Holland was driven to it. Without 
the sea England languished but Holland died.” An important part of 
Holland’s indispensable imports has always had to be paid for by 
transport services to the world. The air having replaced the sea as the 
greatest medium of communication for mankind, freedom of air traffic 
is of essential importance to my country and, ever since the beginning 
of international air transport, successive Dutch Cabinets have striven 
for the acceptance of the principle of freedom of communication by 
air. The U. S., on the other hand, have found, and still find it extremely 
difficult to assess their own aviation interest. 


American Aviation Policy 


When American aviation policy is viewed as a whole, it can be 
divided into four periods: 

from 1919 to the second half of the thirties; from the second half 

of the thirties to 1943; from 1943 to 1946; from 1946 to the pres- 

ent time. 

The first period was governed by the principle of free air traffic 
which was considered indispensable for the healthy development of 
world aviation. It was a policy that appealed to the American pioneer 
spirit—constructive, affirmative, uninfluenced by fear of competition. 
It was realized that American aviation would need landing rights all 
over the world and the growth of the idea of freedom was helped by 
the fact that hardly any reciprocal rights were as yet asked for. In 
1919 at the Peace Conference of Versailles, the United States fought 
for freedom and in 1929 at the International Aviation Conference in 
Paris, they continued their fight, strongly supported by Holland, Eng- 
land and Sweden. 

In the second half of the decade 1930—1940, the picture changed 
through the air conquest of the oceans. Foreign countries began to 
request landing rights on American territory and fear of extensive 
competition led to the United States abandoning their original policy 
of freedom and accepting a policy of protection. There can be no 
doubt that owing to the growing pre-war international tension, secur- 
ity considerations played a certain role in the development of the 
restrictive attitude. But the influence of the security factor can easily 
be overrated. A clear sighted American, Parker van Zandt, once drew 
attention to the rather common practice in international aviation 
relations: to conceal narrow commercial motives behind arguments 
ostensibly advanced in the name of security. 

In 1938 Edward Warner, at that time a member of the Civil 
Aeronautics Board, published in “Foreign Affairs” an article entitled 
“Atlantic Airways,” in which American air policy was defined as 
follows: “no regular commercial aviation in the United States under 
a foreign flag without simultaneous provision for an equal amount of 
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American flying on the same route.” Another member of the CAB 
declared at that time that the United States did not wish to experience 
in American civil aviation the development of a situation parallel to 
that which existed in the shipping industry over the Atlantic, where 
of the 75% of the travellers who originated in the States only about 
one-third were transported by American shipping lines. Now there is 
a fundamental difference between America’s competitive strength in 
aviation and in shipping to which I shall refer later. At this moment 
I should like to call your attention to a historical parallel which I 
drew, in an article written shortly before the outbreak of the war, 
between the evolution that England passed through before adopting 
the principle of the freedom of the sea and the evolution of the United 
States in respect of the principle of free air traffic. 

When Spain and Portugal, after the voyages of Columbus and 
Vasco da Gama, went so far as to divide the great oceans between them, 
England and Holland started to fight these extravagant pretensions. 
Queen Elizabeth, protesting against these claims to Mendoza, the 
Spanish Ambassador, in 1580, declared that: “her subjects would con- 
tinue to navigate that vast ocean since the use of the sea and air is 
common to all.” From the moment that Spain and Portugal were 
compelled by force to recognize the acquisition by England and Hol- 
land of important colonies in the East and West Indies, the division 
of the oceans became a dead letter. But after England had succeeded 
in achieving her object of freedom of passage, the idea of Queen 
Elizabeth that the sea and the air is common to all was forgotten, and 
England began to lay claim to the Sea of England which, for conven- 
ience’s sake was described as the sea between England and the opposite 
shores. However, at the end of the XVIIth century England aban- 
doned her restrictive attitude, to become once more and for good the 
strongest champion of the freedom of the seas. 

Why did England not persist in her claim to unlimited sovereignty 
over the so-called Sea of England. Through her naval strength, which 
at that time had achieved absolute superiority, England would have 
been able to assert these claims. There were, I believe, two main 
reasons why England did not continue to do so. The foremost reason 
lay in the resistance of the spirit of the age full of the principle of 
freedom. England realized that the inequalities created by her restric- 
tive attitude would result in an ever growing opposition and that in 
the long run mankind would be victorious in its revolt against the 
principle of sea exclusiveness. Political realism prompted England to 
sacrifice an immediate advantage for the sake of achieving a situation 
that would afford ultimate results more conducive to both prosperity 
and peace. The second reason lay in the superior competitive strength 
of the British mercantile marine, which put her in the happy position 
that her specific maritime interests coincided with the general interest 
of the world in free maritime communications. I need not stress here 
of what vital importance the freedom of the seas has been in the spread 
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of civilization and the improvement of living standards all over the 
world. 
Parallel Policy of U. S. and England 


Coming back now to the parallel between the United States’ atti- 
tude towards air communications and England’s attitude towards sea 
communications, the United States in the first decade of aviation fought 
against the ideas of an unlimited air sovereignty just as England had 
fought against the pretensions of the Spanish and the Portuguese to 
the oceans. When the United States had received, in the second half 
of 1930—1940, the landing rights necessary for their transoceanic lines 
they turned their backs on the principle of freedom and endeavored 
to protect the position achieved by the application of the principle of 
unlimited sovereignty—just as England, after having achieved her aim 
of freedom of navigation with her colonies, started to apply the prin- 
ciple of sovereignty over the so-called Sea of England. 

Continuing this parallel, I predicted in 1939 that just as England 
reverted to her original standpoint, the United States would return to 
the principle of freedom of air traffic, and for exactly the same reason: 
on account of the realization that this freedom would afford ultimate 
results more conducive to prosperity and peace, and the realization 
that United States aviation was and would continue to be the strongest 
in the world. 

And at the Chicago Conference in 1944, it looked as if the predic- 
tion would prove correct. President Roosevelt in his message to the 
Conference, referring to the attempt of some centuries ago to build 
great empires based on domination of great sea areas, expressed the 
hope that such mistake would not be made in the air and that the 
delegates would not dally with the thought of creating great blocks of 
closed air. He concluded his message by saying: “Let us work together 
so that the air may be used by humanity to serve humanity.” Professor 
Berle, the Head of the American delegation, defined the United States 
policy as follows: “A general system of rights for planes to travel and 
to carry international commerce should be set up, becoming the estab- 
lished custom of commerce by air, as similar arrangements have become 
the settled law by sea.” In an excellent article entitled “Opening the 
Sky,” written by William Burden and published by the State Depart- 
ment after the Chicago Conference, the writer expressed the American 
attitude, saying: ‘““The United States seems motivated by the same 
combination of self interest and idealism that moved Great Britain 
to assume her historic attitude towards ocean transport.” 

Why did Roosevelt revert to the principles on which United States 
aviation policy was originally based? In the first place an explanation 
may be sought in motives of a general political nature. Roosevelt was 
convinced that a lasting peace could be built only on a world in which 
commerce and transport were free or almost free and he was convinced 
that America’s political and economic strength were so great that after 
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the war nothing would prevent the United States from playing the 
dominating part. He wished to use the United States’ economic 
strength in order to realize the vision of a prosperous and peaceful 
world. But the flame of freedom kindled by Roosevelt did not shed 
its light for any length of time. By the middle of 1946 it was extin- 
guished. This change in aviation policy coincided with a change in 
the general economic policy of the United States. Owing to unex- 
pected political and economic realities the United States reverted to 
the system of politicizing international economic relations. As far as 
aviation relations were concerned it became evident that various mem- 
bers of the Senate were strongly opposed to application of the principle 
of free air traffic, partly because they were of opinion that it was 
undesirable from a competitive point of view that foreign transport 
companies should enjoy unrestricted possibilities to maintain com- 
munications by air with the United States and partly because they 
esteemed American security insufficiently safeguarded by a principle 
of free air traffic. 
Future U.S. Powicy 


What will the future United States’ attitude be? Will protectionist 
or liberal principles tend to dominate the American approach towards 
the problem of international aviation relations? If it is already in 
general a risky business to venture prophesies in a field so full of 
uncertainties, confusions and contrasts, such prophesies are especially 
hazardous if made by an outsider. But I shall be so bold as to take 
the bull by the horns and predict that American aviation policy will 
lay a growing emphasis on the removal of obstacles which so greatly 
hamper the healthy growth of world aviation. This opinion is based 
on the following considerations. 

In general, the economic policy of the present Administration is 
directed to widening and deepening the channels of trade. In this 
policy aviation is at the moment not yet included, but there can be no 
doubt in my opinion that it will be, for the simple reason that world 
aviation is a factor of ever growing importance in the re-creation of a 
world market. Protectionism in aviation is incompatible with efforts 
towards the liberalization of foreign trade. 

But even if the American national interest is considered merely in 
the narrow sense of that of the United States aviation companies, a 
liberal policy can ultimately only be of advantage. In the last two 
years there has been a growing tendency in various countries to try to 
curtail American air operations. In a country wishing to operate 
aviation services on a world-wide basis these tendencies are of course 
detrimental—but a state, especially a state the aviation of which is 
competitively the strongest in the world cannot expect other states to 
be liberal if its own attitude towards foreign air services is restrictive. 
In the aviation field, just as in every other field of human activities, 
one cannot—perhaps unfortunately—have it both ways. 
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Lower U.S. Operating Costs 


There is no time to go into the question of the competitive strength 
of United States aviation. Let me only mention to you the operating 
costs per ton-km of the United States international air operators com- 
pared to those of the European operators. In 1953 the American 
operating costs were 109 cents (in Dutch currency) whereas the Euro- 
pean were 123 and the United States domestic operators’ only 71, 
notwithstanding the fact that American salaries and wages were nearly 
three times as high as the European. 

The trait, ingrained in the American character, to find in freedom 
the strongest guarantee for prosperity, will, 1 believe, make itself 
growingly felt in the approach towards the aviation problem. Should 
the future American aviation policy evolve in a more liberal way, the 
chances of developing international rules limiting the present com- 
pletely arbitrary exercise of air sovereignty would be very greatly 
increased. 

Let me end by reverting once more to the history of international 
communications in general. In the first place this history has shown 
that where a new means of communication has come into existence, 
mankind has always been too slow in reacting to its potentialities, and 
forecasters about its development have always erred notably on the 
side of underprediction. In the second place the history of communi- 
cation has shown that through the development of traffic, the economic 
requirements of transport have always gradually superseded the purely 
political considerations. In the great majority of states which maintain 
air communications, the air traffic companies belong either entirely or 
in considerable part to the state. The United States is a notable excep- 
tion. Notwithstanding a still not very flourishing economic position, 
private capital shows signs of being interested in air transport in an 
increasing number of countries. This will lead to a diminution of 
excessive interference by the state and to a better balance between the 
public and private elements in aviation. 

The realization that the chances for peace are furthered by an 
increase in general prosperity and perception of the important role 
air transport can play in a balanced growth of world economy will 
favor the recognition of the necessity for sovereignty limiting rules 
of law. As the legal conscience tends to further the factors that pro- 
tect, promote and enhance life, it is the task of the lawyers to help 
to create in the minds of the public a realization of the social element 
in aviation. It is this element that Sir Winston Churchill undoubtedly 
had in mind when he declared Civil Aviation to be “the greatest 
instrument for international solidarity.” 
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INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 
Assembly — Ninth Session 


The Ninth Session of the Assembly of the ICAO completed a two-week 
meeting on June 13th, 1955, by voting a net budget for 1956 of $2,826,971 
(Canadian) ; this compares with ICAO’s 1955 net budget of $2,745,260, the 
increase being caused by a provision for the major session of the Assembly 
in 1956 being held away from ICAO headquarters in Montreal. 

Fifty-three nations were represented at the Assembly. The officers were 
Brigadier C. S. Booth of Canada, President; H. E. Montague Jayawickrama 
of Ceylon, Raffaelo Ferretti of Italy, Rear Admiral C. V. Bunnag of Thai- 
land, and Julio Hoepelman of the Dominican Republic, Vice-Presidents; 
Daniel Haguenau of France, Chairman of the Administrative Commission. 

Among other actions taken by the Assembly were the following: 

Germany: A request from the Federal Republic of Germany (West 
Germany) for membership in ICAO was approved by a vote of 51 nations 
in favor, with one abstention. The German application must now be for- 
warded to the United Nations General Assembly for approval. 

United Nations Tenth Anniversary: The Assembly expressed its appre- 
ciation of the contributions to world peace and welfare made by the United 
Nations, and reaffirmed ICAO’s intention to cooperate with the United 
Nations in accordance with the spirit of the Convention on International 
Civil Aviation and of the charter of the United Nations and with the terms 
of the UN-ICAO Agreement. 

Length of Council Sessions: The Assembly believed that it might be 
possible for the ICAO Council to carry out its work program within shorter 
sessions than have been held in the past, and invited the Council to take 
certain actions which would determine whether this objective could be 
reached; the results of these experimental sessions would be reported to 
the 1956 Assembly. 

Relations with the Province of Quebec: Noting that no agreement exists 
between ICAO and the Province of Quebec and that certain difficulties have 
been encountered, the Assembly invited the ICAO Council at its discretion 
to ask the Federal Government of Canada to continue its intercession with 
the Province to solve these difficulties. The Council was also instructed to 
carry out a study at its discretion to determine the cost of maintaining the 
headquarters of ICAO elsewhere. 

The Secretary General of ICAO, Mr. Carl Ljungberg, announced during 
the closing session that Laos had adhered to the Convention on International 
Civil Aviation and will become the 66th Member State of ICAO on 13th 
July 1955. 

LEGAL COMMITTEE 


1. Report of the sub-committee on the negotiability of the air waybill. 

The Sub-committee on the Negotiability of the Air Waybill established 
by the Chairman of the Legal Committee between the Ninth and Tenth 
Sessions of the Legal Committee, in June 1954, and composed of: Mr. V. 
Campos, Mr. T. Cavalcanti, Mr. C. Ganns, Brazil; Mr. Diaeddine Saleh, 
Vice-Chairman of the Legal Committee and Mr. M. Tabie, Egypt; Mr. A. 
Garnault, France; Mr. A. Ambrosini, Mr. R. Monaco, Italy; Mr. E. M. 
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Loaeza, Mexico; Mr. H. Drion, Rapporteur, Netherlands; Mr. C. Gomez 
Jara, Chairman, Spain; Mr. K. Sidenbladh, Sweden; Major K. M. Beaumont, 
Chairman of the Legal Committee, United Kingdom, and Mr. G. N. Calkins, 
United States, met in Madrid, at the Instituto Francisco de Vitoria, from 
12 April to 18 April 1955 and held five meetings. 

At an organization meeting held in Montreal during the Tenth Session 
of the Legal Committee, Mr. Gémez Jara (Spain) was elected Chairman 
and Mr. Drion (Netherlands), Rappoteur. 

LC/Working Draft No. 531 10/5/55 

In order to examine the subject of the negotiability of the air waybill, 
in pursuance of a request of the Legal Committee at its Tenth Session, the 
Sub-committee considered : 

(1) Two reports prepared by the Rapporteur (which were taken by the 

Sub-committee as the basis of its discussions) ; 

(2) Comments of Italy and of Mr. K. Sidenbladh (Sweden) on the nego- 
tiability of the air waybill; 

(3) Various papers submitted by the Secretariat. 

The Sub-committee considered the following three major questions: 

(1) Can a negotiable air waybill achieve any useful purpose which could 
not be arrived at with a non-negotiable air waybill as at present in 
use with air carriers? 

(2) Are there any insurmountable obstacles in the present Convention 
which make it impossible to use a negotiable air waybill? 

(3) If the first question is answered in the affirmative, what action 
could be recommended in view of the fact that a Diplomatic Con- 
ference will meet in The Hague in September 1955 to consider the 
revision of the Warsaw Convention? 

The Sub-committee’s discussion on these questions and the conclusions 

arrived at thereon are set out in the following paragraphs: 


Usefulness of a negotiable air waybill 


With the rapid growth of freight transportation by air since the last 
war, the problem of the negotiable air waybill has come into the limelight 
and on various occasions representatives of the international business world 
have advocated the introduction of a document in air transportation which 
would afford the same possibilities and safeguards as the shipping bill of 
lading. For several years the problem has also been studied by the legal 
experts of the International Air Transport Association. 

Lately, there have been signs of a growing interest on the part of the 
users of air transportation, such as the recent decision by the Air Transport 
Committee of the International Chamber of Commerce to submit to the 
Council of the ICC the following Draft Resolution: 

_._ “The International Chamber of Commerce is of the opinion that, 
with the rapid growth of cargo transportation by air, any legal obstacles 
which may exist against the issuance of negotiable air waybills should, 
in the interest of the users of air transportation, be removed, so as to 
make it possible to issue air waybills having the same characteristics 
as the shipping bills of lading whenever the use of such documents is 
desirable and warranted by the circumstances. For that reason, the 
International Chamber of Commerce recommends that in the event of any 
modification of the Warsaw Convention, the opportunity for amendment 
be used for facilitating the issuance of negotiable air waybills.” 

Similar interest in the negotiability of the air waybill has been shown 
by the International Aircraft Brokers Association. 

It is to be observed that in continental railway transportation the ques- 
tion of negotiability has already for a long time been the subject of discus- 


1See Air Charter Bulletin No. 31 (1953) of 21 August 1953. 
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sion. The matter was one of the main items on the Agenda of the Fourth 
Conference (Rome 1933) for Revision of the Berne Convention, concerning 
the carriage of goods by railway. But, in the recent Conference of 1952 the 
question was not considered so urgent as to warrant immediate action. 

What special characteristics of the bill of lading make it preferable to 
the present non-negotiable air waybill? What purposes are served thereby? 
To what extent do these purposes possess the same value in air transporta- 
tion? Are there special reasons which could be advanced against the intro- 
duction of a negotiable air waybill? 

The main characteristics of the bill of lading which demonstrate its 
usefulness when compared with the non-negotiable consignment note are 
clearly its transferability and its quality of giving the regular holder a right 
to delivery and of representing the goods for all purposes for which their 
possession is important. Two important advantages are secured thereby: 
(1) the goods in transit can be the object of banking transactions and 
(2) they can be the object of sales transactions during transit. 

Sub. (1). The banking transactions can take two forms with a number 
of variations. The purchaser may open a credit with his bank on behalf of 
the seller with instruction only to pay against delivery of the documents 
(bill of lading, insurance policy and invoice). It may also be that the seller 
draws a draft on the purchaser and offers it with documents to his bank 
to have it discounted. The bank will offer the bill of exchange with docu- 
ments to the purchaser against payment of the purchase price and any 
additional sums due by the purchaser. In both cases the seller need not 
wait till arrival of the goods to receive cash payment and on the other hand 
the purchaser does not run the risk of having paid without receiving the 
goods. The longer the transit the more important this possibility becomes, 
but even with the comparatively short periods of transit required for trans- 
portation by air there is a clear advantage in the procedure. 

Sub. (2). The possibility of sales transactions with respect to the goods 
during the time that they are in transit is probably less important in air 
transportation than in sea transportation. For this possibility it is essen- 
tial that the bill of lading be forwarded by quicker means of transport than 
the goods, as the goods can only be delivered after arrival of the bill of 
lading at the place of destination. Since air transportation is the quickest 
means of transport it will need about the same time for the bill of lading to 
arrive at destination as is needed for the goods, so that any subsequent sales 
of the goods during transit would only delay the delivery of the goods. On 
the other hand, it should not be forgotten that even between air carriage 
services there exist clear differences in speed, as there exist differences in 
speed between different means of sea transportation. After all the maritime 
bill of lading had developed long before air carriage existed and was also 
used on transatlantic traffic where both the goods and the bills of lading had 
to be carried by ship. Not always is air transportation chosen only for its 
greater speed. Sometimes it is mainly preferred because of the different 
routing which it follows, whereby certain States may be avoided where the 
goods would be exposed to special dangers. Moreover, air transportation 
may be combined with sea transportation in which case the need of nego- 
tiability applies to the entire air/sea carriage. 

What objections against making the air waybill negotiable can be drawn 
from the different character of air transportation as compared with sea 
transportation? 

(1) In air carriage the goods will in most cases arrive at the same time, 
if not earlier, than the air waybill. For goods carried by scheduled services 
without necessity of trans-shipping, the value of the objection is evident 
except on such lines where freight traffic is delayed more than the mail 
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traffic (which is privileged) as a consequence of congestion. In combined 
air/sea or air/railway carriage the objection does not apply. 

(2) As the goods can only be delivered against production of the nego- 
tiable document, they will often have to be stored in a warehouse at the 
airport of destination, especially in view of the consideration discussed 
under (1) but also because the carrier does not know in advance to whom 
he will have to deliver so that he can not give notice of arrival. Now it has 
been pointed out that the storage space at airports is generally small as 
compared with the storage room at sea harbours. On the other hand it is 
difficult to find a reason why airports could not adapt themselves to the 
needs of transportation as seaports have done in the past. As far as notice 
of arrival difficulties are concerned they can, in most cases, be met by 
inserting an “also notify” address on the air waybill, which appears already 
on the present IATA Air Waybill. 

(3) The growth of the scheduled services in sea transportation has led 
to the general acceptance, against the opposition of the banking world, of 
the “received for shipment” bill of lading (instead of the “shipped” bill). 
As, in air transportation, a quick despatch of the negotiable document to 
the place of destination would be more essential than in sea transportation, 
it will be more frequently impossible to wait for the loading of the goods 
on the airplane. Where the time factor is an essential element in many 
commercial transactions, the purchaser or bank holding the bill of lading 
has a clear interest in knowing when the goods have actually been shipped, 
so that a “received for shipment” air waybill will not always be satisfactory. 

(4) More or less the same objections as obtained against the “received 
for shipment documents” may be raised against the through bill of lading 
or even against any bill of lading covering transportation with one or more 
trans-shipments. It is submitted that trans-shipments in air transportation 
will be more frequent than with sea transportation as the space and load 
factor is by far more important in air navigation than in sea transport, so 
that it will often happen that goods have to be off-loaded midway in order 
to be carried on by another aircraft, because of the fact that the second 
stretch to be flown is a long distance leg requiring more fuel to be taken on 
the aircraft. Also mail priority may result in the off-loading of cargo at an 
intermediate stopping place for on carriage by another plane. 

(5) Another objection which has been raised against making the air 
waybill negotiable is that this would complicate the combined air/railway 
transportation. The objection does not seem very sound for, on the one 
hand, the same argument could be made for defending negotiability with a 
view to combined air/sea carriage, the possible development of which should 
not be too easily discarded. On the other hand, there are countries where 
the railway bills are already negotiable (e.g. United States, cf. Pomerene 
Act 1916, S.1). 

(6) One very useful function of negotiable bills of lading in the surface 
field is that of an instrument of credit, enabling the buyer to finance his 
purchase by obtaining a loan from his bank, with the shipment constituting 
the security. Much the same result, however, can often be reached in the 
air cargo field today with a straight air waybill. This is accomplished in 
the following manner: The shipper consigns the goods C.O.D. to the buyer’s 
bank in the city of destination instead of the buyer. The carrier is directed 
on the air waybill to notify not only the bank (consignee) upon the arrival 
of the goods, but the buyer (“also notify address”) as well. Upon receipt 
of notification of arrival, the buyer takes the same steps he would take with 
a shipment under a negotiable bill of lading, to obtain a release from the 
bank, When the bank is satisfied by the buyer either by payment or other 
means, it will pay the C.O.D. charges to the carrier and direct the carrier 
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to deliver the goods to the buyer. This method requires, of course, the 
willingness of a bank at point of destination to act as consignee. 

Weighing the various arguments for and against the usefulness of 
negotiability of air waybills, the Sub-committee has arrived at the conclu- 
sion that no urgent need would seem to exist at the moment for such 
documents. On the other hand, there is evidence that some need is felt for 
a negotiable air waybill, The instance of such need will, no doubt, increase 
with the increase of carriage of goods by air. That being so, there should 
be no legal obstacles preventing carriers and shippers by air from availing 
themselves of a facility which has already been in use for years by carriers 
and shippers by sea. 

In arriving at this conclusion the Sub-committee has also taken into 
consideration the psychological fact that the banking world is used to the 
maritime bills of lading with their well known characteristics and may hesi- 
tate to accept a document, whatever its legal merits, which does not possess 
these characteristics. 

It was the unanimous feeling of the Sub-committee that the use of a 
negotiable air waybill should, in any event, be made conditional upon the 
consent of both the carrier and the consignor. In the majority of cases of 
carriage by air negotiability would not serve any useful purpose, whereas 
it would require facilities and training not available now at many airports, 
and would create a serious source of delays in the delivery of the goods. 


Are there obstacles in the Warsaw Convention? 


The Sub-committee has considered whether anything in Articles 5 to 16 
(inclusive) presents an insurmountable obstacle of a legal character pre- 
venting the issuance of a negotiable air waybill. For that purpose it has 
given separate consideration of each of these articles. 

Articles 5, 7, 9 and 16 do not offer any complication whatsoever in this 
respect and do not require comment. 

The effect of Article 6 in the event of a negotiable air waybill being 
issued was the subject of considerable discussion, especially paragraph (1) 
which provides that “the air waybill shall be made out by the consignor in 
three original parts and be handed over with the goods.” It was questioned 
by some whether the system of issuing waybills in three original parts could 
be reconciled with the concept of negotiability. The Sub-committee felt, 
however, that the requirement of the air waybill having to be established in 
three originals does not mean that all three originals must be made nego- 
tiable. Reference was made in this respect to the Italian Navigation Code 
of 1942 which has incorporated the provisions of the Warsaw Convention, 
including those of Article 6, at the same time providing for the possibility 
of having the consignor’s copy only made negotiable. Also the fact that 
Article 6, in conformity with the other relevant articles of the Convention, 
is based on the idea of the air waybill being made out by the consignor, 
does not, in the opinion of the Sub-committee, constitute a real obstacle 
against negotiability, as, also under the Warsaw Convention, the air waybill 
must in any event be signed by the carrier. Article 6(5), moreover, already 
envisages the possibility of the air waybill being actually made out by the 
carrier, as is the present practice. 

Article 8 provides for the insertion of the name and address of the 
consignee on the air waybill “if the case so requires” (“s’il y a lieu”). There 
can be no doubt that the drafters adding the words “‘s’il y a lieu” have 
meant to leave open the possibility of an air waybill issued to order.? 





2 Cf. the minutes of the Session of CITEJA at Madrid, 1928, at pp. 68-69 
and the minutes of the Conference of Warsaw of 1929, at p. 105. 
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It may be questioned whether Article 11 could be an obstacle for intro- 
ducing a negotiable document. The first paragraph of this article allows 
proof to the contrary with respect to the conclusion of the contract, the 
receipt of the goods and the conditions of carriage as evidenced by the air 
waybill, and the second paragraph does the same with respect to the state- 
ments concerning weight, dimensions, packing and apparent condition of the 
goods. This means that the carrier may prove that he has not received the 
goods as stated on the air waybill or that the weight, dimensions, packaging 
or apparent condition of the goods or the conditions of contract were differ- 
ent from those mentioned on the air waybill. Is Article 11 mandatory in a 
sense that the carrier could not deprive himself in advance by an express 
stipulation in the air waybill from the right to produce evidence against 
the air waybill? It is hard to see on what such mandatory character on 
behalf of the carrier could be based. Where the drafters of the Convention 
made its provisions mandatory they did so for the protection of the passen- 
ger or consignor, not of the carrier (cf. Art. 23), because the carrier is in 
the better position to impose his terms upon his co-contractor by way of 
standard conditions of carriage. It is submitted, therefore, that Article 11 
is no obstacle against establishing a negotiable document of such a character 
that its statements cannot be contradicted by the carrier if invoked by 
bona fide third parties in possession of such document, even when in accord- 
ance with some legal systems the carrier were to be precluded from proving 
that he had not received the goods described in the air waybill. 

Articles 12, 138 and 14 establish the rights of the consignor and consignee 
with respect to delivery of the goods and the exercise of the other rights 
arising from the contract, in a way which is incompatible with the character 
of a negotiable document. However, the second paragraph of Article 15 
permits these provisions to be substituted by other clauses provided they 
are incorporated in the air waybill. Due to a rather loose translation by 
the English legislator the French word “dérogeant” has been reproduced 
as “may be varied.” This has created some doubt as to the question whether 
a complete reversal of the situation envisaged by Articles 12 and 13 could 
be accepted by English Courts, which are bound to the English text of the 
Carriage by Air Act. If this is true there can be no doubt that the English 
legislator has changed the Convention as intended by its drafters. 

From the above observations it is clear that, although the provisions of 
the Warsaw Convention do not make it legally impossible to introduce a 
negotiable air waybill, such a result can only be arrived at by including in 
the air waybill some express provisions to waive or exclude, as the case may 
be, the provisions of Articles 11, 12, 13 and 14 of the Convention. 


What action should be recommended in view of the coming Diplomatic 
Conference at The Hague? 


The Sub-committee has given consideration to the following possible 

solutions : 

(1) A complete set of provisions giving substantial rules on the matter 
of negotiable air waybills without reference to municipal law. 

(2) A conflict of laws rule indicating the municipal law to be applied 
with respect to negotiability with a reference to the maritime law 
provisions of such municipal law in case it does not have general 
legal provisions on negotiability. 

(3) A conflict of laws rule only, without reference to maritime law. 

(4) A conflict of laws rule with the added obligation for the Contracting 

States to adopt appropriate legislation, if necessary, for allowing 
carriers to issue air waybills having the characteristics of the 
maritime bills of lading. 
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(5) A mere statement that the Warsaw Convention shall not be read to 
prohibit the issuance of negotiable air waybills, combined with 
the obligation for Contracting States mentioned under (4). 

(6) A mere statement that the Warsaw Convention should not be read 

to prohibit the issuance of negotiable air waybills. 

(7) Omission of any provision in the Convention on the matter of 

negotiability. 

The Sub-committee has come to the conclusion that, at the present stage 
of development, the sixth solution is to be preferred, provided that the 
statement mentioned therein, as it only purports to give an interpretation 
of the present Convention, should not be included either in the Protocol or 
in the new Convention (whatever the method of revision will be), but should 
rather be given in the form of a Declaration to be inserted in the Final Act 
of the Conference. This will avoid the uncertainty which might otherwise 
be created during the period the Protocol or the new Convention has not 
yet become effective. 

The Sub-committee felt, on the one hand, that such obstacles as might 
be felt by some to exist in the provisions of the Warsaw Convention, should 
be removed so as to give shippers and air carriers as good a chance as 
possible to develop their experience in the field of negotiable documents of 
carriage. 

On the other hand, it was felt that the time is not ripe to take action on 
the basis of the more far-reaching solutions mentioned under (1) to (5) 
inclusive. It may be that, at some future time, the need for regulation of 
this subject may become so urgent that the convening of a special confer- 
ence would be warranted. 

The introduction of a choice of law rule was felt to be undesirable, 
because it would be impossible, in view of the diversity of aspects which 
must be taken into account in the matter of negotiability, to determine the 
applicable law in a way which would satisfy the great number of conflicting 
opinions existing in this field. It is to be observed that no universally 
accepted choice of law rules exist with respect to the negotiability of mari- 
time bills of lading. 

With respect to solution (5), it was thought that it would go too far 
to impose an obligation on the States as envisaged in that solution. On the 
other hand, the Diplomatic Conference might consider the adoption of a 
Recommendation in its Final Act to the effect that the States which are 
party to the Warsaw Convention remove such obstacles, as may exist in 
their national legislation, against the introduction of air waybills having 
the characteristics of maritime bills of lading. 

The Sub-committee has discussed at great length the question of whether 
a provision should be recommended for insertion in the Protocol or in the 
new Convention, to the effect that, in the event of a carrier and shipper 
agreeing to the issuance of a negotiable air waybill, Article 11 would not 
apply, as far as it allows the carrier to produce counter-evidence against 
the air waybill, and that the rights conferred by Articles 11, 12, 13 and 14 
to the consignor and consignee respectively, are to be exercised by the 
regular holder of the negotiable copy of the air waybill only. As has been 
pointed out above, the issuance of an air waybill having the characteristics 
of the maritime bill of lading is only possible under the present Convention 
by the insertion of express provisions in the air waybill excluding the 
application of Articles 11, 12, 13 and 14. The holder of an air waybill to 
order, even if it bore the express indication “negotiable,” would be in a 
doubtful position if the air waybill did not contain such provisions. For, 
unless he were the shipper, he could not exercise the right of stoppage 
in tramsitu and the other rights described in Article 12, and he would also 
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be exposed to the risk of the carrier offering evidence against the air 
waybill with respect to the weight, number and dimensions of the goods, 
as allowed by Article 11. 

The Sub-committee felt, however, that without a more developed study 
of the subject, it would be unwise to make at this time a recommendation 
for the insertion of such a provision in the Protocol or in a new Convention. 
It was confident that, once the organized airlines decided to adopt the intro- 
duction of a negotiable air waybill, they would see to it that such a document 
would contain the necessary provisions to overcome those provisions of the 
Convention which otherwise impede negotiability. 

Finally the Sub-committee has considered the possibility of amending 
Article 12 of the Convention so as to make the consignor’s right of disposi- 
tion, conferred by that Article, transferable by endorsement of the con- 
signor’s copy of the air waybill. Such an amendment has been advocated 
by at least one author? and was also included by the Paris Sub-committee 
on the Revision of the Warsaw Convention (1952) in its draft for a new 
Convention (Art. 6, para. (5) of said draft). 

This revision would reinforce the position of the bank holding the con- 
signor’s copy of the air waybill as a security. Under the present Convention, 
the holder of this copy, unless he is the consignor himself, has no rights 
with respect to the goods, but has only the certainty that the destination of 
the goods cannot be changed by the consignor without his knowledge and 
consent. That certainty is, however, of doubtful value if the consignor 
becomes bankrupt. 

The Sub-committee feels that the addition to Article 12 of the following 
provision (similar to Art. 6(5) of the Paris draft) would be useful: 

“The consignor may transfer his rights under this Article by 
endorsement and delivery of his part of the air waybill.” 

2. Sub-committee appointed to consider the practical difficulties which 

might be involved in revising the Warsaw Convention by means of 
a Protocol. 


This Sub-committee was appointed by the Legal Committee in September, 
1954, to consider the practical difficulties which might be involved in pro- 
ceeding with the revision of the Warsaw Convention by means of a Protocol 
rather than by means of a revised Convention. It was asked to present its 
report so that it would be available to every member of the Legal Committee 
before the Diplomatic Conference to be held at The Hague in September, 
1955. 

The Legal Committee appointed the following Sub-committee: 

Mr. André Garnault (France), Mr. C. Gémez Jara (Spain) and Mr. 
A. W. G. Kean (United Kingdom). 

The Chairman of the Legal Committee, at the request of the Sub-committee, 
subsequently appointed Mr. H. Drion (Netherlands) to the Sub-committee. 

The Sub-committee, composed as above, met in Madrid in April, 1955, 
and held five meetings. In addition the following ex officio members 
attended the meetings: Major K. M. Beaumont (United Kingdom), Chair- 
man of the Legal Committee; Mr. Diaeddine Saleh (Egypt), Vice-Chairman 
of the Legal Committee. The Sub-committee elected Mr. Kean as its 
Chairman. 

The Sub-committee does not regard its terms of reference as including 
the question whether there are other matters in the Warsaw Convention 
(in addition to those dealt with in the draft Protocol) which ought to be 
revised at the present time. It has concerned itself with what may be called 
the technical legal question: 





3G. A. Schweickhardt in (1951) 5 Revue francaise de droit aérien, pp. 19-34. 
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Granted that the Warsaw Convention is to be revised only to the 
extent now envisaged by the draft Protocol, is the Protocol a satisfactory 

or indeed permissible method of achieving this result? 

If not, by what other means can the same result be achieved? 

The Sub-committee has assumed two principles which it does not think 
can be seriously contested: 

a) Any Contracting State is entitled to claim that the benefit of an 

international Convention or Protocol must be given to its nationals 
by other Contracting States in all circumstances in which the Con- 
vention or Protocol applies: 
The present Warsaw Convention applies to all international carriage 
performed for reward or performed gratuitously by an air transport 
undertaking, and, to adopt the words of the Supreme Court of the 
State of New York, “there is nothing in the Convention which condi- 
tions its application upon nationality” “Garcia and Alvarez vs. Pan 
American Airways, Inc. and Sullivan, 1945 U.S. Aviation Reports 39, 
at page 44.) 

The Sub-committee considers that there is no conflict between these two 

principles. 

At present, with the Warsaw Convention in force without any concurrent 
Protocol, the position is a simple one. If A, B and C are all Contracting 
States, each can insist upon the others applying the Convention in circum- 
stances which fall within the terms of the Convention. 

If, however, a Protocol is superimposed on the existing Warsaw Conven- 
tion, the Protocol may be accepted by some but not all of the States which 
are bound by the Warsaw Convention. The following is an example of the 
situation which may then arise: 

States A, B and C are bound by the Warsaw Convention, but only 

States A and B are bound by the Protocol. In litigation in the Courts of 

State A involving nationals of States B and C, State A will be obliged 

towards State B (which has accepted the Protocol) to give effect to the 

amended Convention and towards State C (which has not accepted the 

Protocol) to give effect to the existing Convention. If, therefore, the 

carrier is a national of State C, that State will be entitled to complain 

of a breach of an international obligation if its national carrier is not 

given the benefit of the limit of liability under the Warsaw Convention; 

but if, at the same time, the passenger or consignor or consignee is a 

national of State B, that State will be entitled to complain if its national 

passenger or consignor or consignee is not given the benefit of the higher 
limit of liability under the Protocol. State A would, therefore, be subject 

to conflicting obligations towards States B and C. It would be possible to 

multiply examples. A similiar conflict would, for example, arise if a 

passeneger or consignor having the nationality of State C sought to rely 

on the absence of the documentation required by the Warsaw Convention, 

the carrier (a national of State B) having issued only the simpler docu- 

mentation required by the Protocol; or if such a carrier relied on the 

more favourable provisions of the Protocol amending Article 25 of the 

Convention. 

The view of the Sub-committee, therefore, is that in certain circum- 
stances the Protocol method is bound to result in a conflict of obligations. 
This becomes especially clear if there is a lawsuit in the Courts of a State 
which has ratified the Protocol, affecting both the interests of nationals of 
a State bound by the Protocol and the interests of nationals of a State 
bound by the Convention alone. The Sub-committee does not consider that 
this is only an academic possibility. 

It would likewise follow that no carrier doing business in any State 
bound by the Convention but not by the Protocol would dare to issue docu- 
ments in the simpler form provided for in the Protocol. In case of litigation 
in such a State the carrier would, unless he had issued the documents 
required by the Convention, lose the benefit of any limitation of liability. 
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If, therefore, there were any number of Contracting States which did not 
accept the Protocol, the Protocol would be ineffectual so far as the simplifi- 
cation of documents is concerned, because carriers would in prudence be 
obliged to issue the more complicated documents required by the Convention. 

The Sub-committee has considered various possible solutions of the 

problem, of which the following may be mentioned: 

(A) The insertion in the Protocol of a provision that it is not to take 
effect until it has been ratified by every State which is bound by 
the Warsaw Convention. 

(B) The insertion in the Protocol of a provision that it is to apply only 
if all parties to the case are nationals of States which have ratified 
the Protocol. 

(C) The insertion of a provision that the Protocol is not to apply unless 
the carrier and the passenger or consignor, as the case may be, 
are nationals of States which have ratified the Protocol, the parties 
to the contract of carriage to be required by law to make declara- 
tions of their nationality which would be conclusive evidence to 
that effect in all cases arising under the Convention as amended 
by the Protocol. 

(D) The insertion of a provision that the Protocol is to apply only if 
the carrier is national of a State which has ratified the Protocol. 

(E) The ratification of a new Convention which would either reproduce 
the old Convention or include it by reference, in either case with 
such of the amendments now contained in the draft Protocol, and 
such consequential or other amendments, as the Conference may 
consider necessary or desirable. 

The Sub-committee’s comments on these solutions are as follows: 


Solution (A). The Sub-committee rejected this because it would mean 
that a single State which was bound by the existing Convention would, in 
effect, be able to prevent the Protocol coming into force. 

Solution (B). This is open to the following objections: 

(i) It would be a retrograde step to make the application of the 
Protocol dependent on nationality; 

(ii) In a case of successive carriage the limitation of liabiilty would 
vary according to the nationalities of the successive carriers; 

(iii) In issuing documents the carrier’s clerks would have to deter- 
mine whether the passenger or the consignor was a national of 
a State which had ratified the Protocol; 

(iv) The carrier’s clerks would also have to determine whether, in 
the case of goods, the consignee and possible holders of the air 
waybill (if made negotiable), and in the case of a passenger, 
the dependents of the passenger, were nationals of such a State; 

(v) The Courts would be saddled with the task of determining the 
nationality of the parties; 

(vi) Dual nationality would be an additional complication. 

For these reasons, the Sub-committee rejected solution (B). 


Solution (C). This solution suffers from some of the defects mentioned 
in connection with Solution (B), though it avoids others. Moreover, inaccu- 
rate declarations of nationality might be made, particularly in the case 
of goods. The point was also made that in some States it would be legally 
unacceptable for the rights of dependents to be affected by a declaration of 
nationality made by the passenger. 

Solution (D). The Sub-committee agreed that this was a possible solu- 
tion, but only if the effect of the Protocol were confined to raising the limits 
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of liability. If, for instance, the Rio proposal to revise Article 25 were 
accepted by the Conference, this solution would be inadequate because of 
the prejudice which would be caused to nationals of States which did not 
ratify the Protocol but were parties to the Warsaw Convention. 

Solution (E). In the view of the Sub-committee, the best way of ensur- 
ing that no State is bound by conflicting obligations is the adoption of a 
new instrument replacing the Warsaw Convention. The new instrument 
need be no more than a text which, while preserving the unamended part of 
the Warsaw Convention, would include any or all of the substantive amend- 
ments which have already been agreed at Rio. Alternatively, the present 
text of the Warsaw Convention could be reproduced as an Annex to the new 
instrument with another Annex showing the amendments. The new instru- 
ment should come into force only at a certain time (say twelve months) 
after ratification by a specified number of States, and should include a 
provision that any State ratifying or adhering to the new Convention must 
denounce the Warsaw Convention with effect from the date on which the 
new Convention becomes effective with respect to that State. 

The Sub-committee recommends Solution (E) and makes two further 
observations: 

(i) The number of ratifications: The method of a Protocol would have 
the advantage of enabling States to accept an amended Convention while 
leaving the unamended Convention in force between themselves and those 
States which were not willing to amend it. The Sub-committee realizes that 
if its proposed solution (E), involving denunciation of the existing Con- 
vention, were adopted, the States which become parties to the new Conven- 
tion, may, at any rate for some time, be less in number than the 43 States 
which at present are parties to the Warsaw Convention, and will cease to 
share a common regime with those States which do not accept the new 
Convention. This, however, is an inevitable risk. The Sub-committee believes 
that the fact must be faced that it is not practicable to do more than raise 
the limits of liability under the present Convention by any method unless 
a very substantial number of States agree to the changes. For that reason 
it recommends that a new Convention should not come into force until 
ratified by a large number of States; 

(ii) Language of the texts: The Sub-committee considered the question 
whether, inasmuch as the existing Convention is in French, a new instru- 
ment adopted as Solution (E) ought to be only in French, rather than in 
the three official languages of ICAO. The Sub-committee is of the opinion 
that if, in adopting Solution (EF), the method preferred were the prepara- 
tion of a new instrument which included by reference the existing Warsaw 
text, the new instrument could be in an authoritative French text, with 
official Spanish and English translations recommended for use by Contract- 
ing States. If, on the other hand, the method preferred were the preparation 
of a self-contained instrument it would probably be drawn up in all the 
three official languages of ICAO, each text being equally authoritative. This 
would obviate a difficulty involved in being obliged to rely upon a single 
French text as in the present Warsaw Convention, but on the other hand 
would carry the risk of conflict between the three authoritative texts. 


INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 


TECHNICAL CONFERENCE 


The 8th Technical Conference of the International Air Transport Asso- 
ciation was held at San Juan, Puerto Rico, between April 25th and May 7th, 
1955. 169 delegates, representing 25 IATA member airlines and 42 other 
international organizations, government departments, implementing agen- 
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cies, research establishments, air forces and manufacturers, thoroughly 
examined, over the two week period, problems of long distance air transport 
operations. 

In looking to the problems of the future the Conference drew on the 
experience of the United States and Canadian Air Forces whose delegates 
were able to speak as common users with the airlines of many long distance 
routes and to contribute a wealth of information based upon their experience 
with extremely modern equipment possessing many characteristics similar 
to those of future civil aircraft. 

André Priester, Vice President of Pan American World Airways and 
Vice Chairman of the IATA Technical Committee was chairman of this 
year’s conference which concluded early in May and among the many well 
known aviation figures who attended the Conference were: Lord Douglas 
of Kirtleside, Chairman of BEA and Member of the IATA Executive Com- 
mittee; Air Commodore Mann, Director General of Navigational Services 
in the U.K.; and Mr. Walter Benaghi, Chairman of the ICAO Air Navigation 
Commission. 

As on all similar occasions during the past ten years, the Technical 
Conference was organized by Stanislaw Krzyczkowski. 

The subject of long range operations was selected as the principal item 
of wide international interest for examination in the open forum where all 
interested parties are encouraged to participate in a completely informal 
manner. The Conference considered in detail the characteristics of long 
range aircraft of the next decade and their requirements for communica- 
tions, navigational aids, meteorological services, air traffic control, etc. 

Navigational Aids. The discussions indicated that with future long 
distance navigational aids greater emphasis will need to be placed on system 
reliability and the ability to obtain the required information under all 
conditions of flight and static. Accuracy requirements were shown to be a 
function of air traffic control requirements and hence could only be stated 
with precision for a particular area after first analyzing the anticipated 
traffic densities of different aircraft types and the system of control to 
be used. 

As a supplement to long distance radio navigational aids much interest 
was displayed in self contained, airborne navigational aids which are inde- 
pendent of ground stations and which it is hoped will become available for 
civil use within the next five to ten years. One such aid which was examined 
—within certain security limitations—was the “inertial navigation” system. 
This system employs the physical properties of near perfect gyroscopes to 
provide a continuous indication within the aircraft of true horizortal and 
vertical. In conjunction with these references, accelorometers are then used 
to determine the instantaneous velocity of the aircraft and the distance and 
direction it has travelled. Finally computers can be added which will permit 
presentation of the navigational information in any required pictorial or 
symbolic form. 

The maximum accuracy possible with inertial navigational devices was 
not disclosed but the hope was expressed that errors would not exceed one 
or two miles in position per hour flown. Since such errors would be inde- 
pendent of the distance flown, aids of this type would be increasingly 
attractive as aircraft speeds advance. The Conference strongly underlined 
the point that there are many sound operational reasons why inertial and 
other self-contained aids will not eliminate the continuing need for ground- 
referenced radio navigational aids. 

Air Traffic Control. It was felt that the operating characteristics of 
future turbine powered aircraft will introduce greater inflexibility in the 
choice of optimum enroute altitudes and consequently that as traffic increases 
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and schedules become more complex, it will be necessary to make extensive 
use of aircraft separation in the horizontal plane. This requirement in turn 
will necessitate the development of navigational aids that will permit air 
traffic control procedures to be based on lateral and longitudinal separation 
standards which can be safely reduced to an absolute minimum. 

Communications. It was felt that in the future there will be a general 
requirement to be able to call an aircraft in flight selectively so relieving 
the aircraft commander or other crew members of the need to maintain a 
continuous listening watch for long periods, often under severe static condi- 
tions. Airlines already employing the ‘“Selcal’ system of selective calling 
in the Pacific area reported themselves to be highly satisfied with it and com- 
pared the facility with the convenience of a household automatic telephone. 

Other communications trends foreseen by the Conference included 
greater use of VHF to reduce the load on the limited number of HF channels 
available to civil aviation. This was felt to apply both to mobile communica- 
tions and to relatively long distance ground-to-ground fixed communications 
where high powered forward scatter principles can now extend the range 
of VHF very substantially beyond the visual horizon. 

In the field of communications procedures it was felt that considerable 
attention should be given to simplifying long range position reports and 
eliminating the redundant elements from messages passed over the Aero- 
nautical Fixed Telecommunications Network. Both of these matters are to 
be the subject of further special studies within IATA. 

Runway Requirements. The Conference expressed the view that civil 
aircraft to be operated in the next ten to twenty years will require runways 
at major international terminals capable to accepting aircraft which might 
weigh up to 300,000 pounds or more. Such aircraft may also necessitate 
runway lengths of 8,000 to 10,000 feet under standard sea level conditions, 
together with appropriate cleared areas, The Conference recognized that 
manufacturers are studying all possible means of reducing take-off runway 
length requirements and that among possible solutions which will be more 
closeiy studied in the future are means of assisted take-off and in-flight 
refuelling. 

New IFR Requirements. In addition to the consideration of the problems 
of long distance operations, the IATA 8th Technical Conference considered 
several other items in more formal sessions. Important among these was a 
review of the long standing criteria of visibility and distance from cloud 
which determine whether a pilot may proceed under visual or instrument 
flight rules. The Conference concluded that at present day aircraft speeds, 
flights should be permitted under visual rules only when the pilot’s forward 
visibility is at least five miles, his horizontal lateral distance from cloud is 
2% miles and he is either 2,000 feet above cloud or 1,000 feet below cloud. 

The Conference also reaffirmed the IATA view that as aircraft speeds 
increase further, it will be essential for all air traffic to be subjected to 
positive control at all times irrespective of visibility and cloud conditions. 
However, it was recognized that this desirable goal cannot be reached 
immediately and the above revised criteria for differentiating between 
Visual and Instrument Flight Rules would bring a greater percentage of 
aircraft under the jurisdiction of Air Traffic Control under marginal 
weather conditions. 

International Legislative Problems. One aspect of the Technical Con- 
ference having considerable economic significance was a free exchange of 
views and experience between the airline representatives present on all the 
problems related to legislative restrictions as they affect civil air operations 
throughout the world. A comprehensive review was made of the difficulties 
which are being experienced and many specific problems were considered. 
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In some cases it was found that problems arose from variations in interpre- 
tation of ICAO Annexes and Procedures; in others it was evident that 
excessively restrictive views were held by some authorities on the need for 
governing airline operations by legislation. 

The Conference formulated a number of recommendations — later ap- 
proved by the IATA Technical Committee—which it is hoped will be the 
subject of future discussions with ICAO and States. 


INSTITUTE OF INTERNATIONAL AIR LAW, 
McGILL UNIVERSITY, MONTREAL 


Professor John C. Cooper has resigned his position as Director of the 
above Institute at Montreal which, of course, works within the framework 
of the Law Faculty of McGill University. This position has been accepted 
by Dr. Eugene Pepin, formerly Chief of the Legal Bureau of ICAO, who 
will take up his duties early in September in preparation for the next 
session’s work. Professor Cooper will continue to lecture on Public Inter- 
national Air Law and Mr. J. G. Gazdik will give lectures on Carrier’s 
Liability in International Law. 

During the Session 1954/1955, ten students followed the Course on 
International Air Law; they represented Canada, England, Pakistan, Scot- 
land and U.S.A. 


OBSERVATIONS AND COMMENTS ON FOREIGN CASES 
Jean Lacroix v. The Queen 1954 Ex. C.R. 69 (Dec. 29, 1954) 


Lacroix v. The Queen goes a long distance towards settling a Canadian 
landowner’s rights in the airspace over his property. In that case the 
suppliant owned vacant land close to Dorval Airport and used it intermit- 
tently for agricultural purposes. The Crown having expropriated part of 
the suppliant’s land and some land belonging to a neighbor, for installation 
of an approach lighting system to one of the airport runways, the suppliant 
claimed damages on the ground that a flightway was thereby established 
and the flying of planes over the suppliant’s land was an interference with 
his rights of ownership and a disturbance of the full enjoyment of the 
property. 

In a very interesting judgment, Mr. Justice Fournier of the Exchequer 
Court of Canada considered Section 414 of the Civil Code of the Province 
of Quebec which states “that the owner of the soil is also the owner of 
what is above and what is below.” He related this very specific statement 
to the principle expressed in the Code Napoleon and the Coutume de Paris, 
and to the maxim cujus est solum, ejus est usque ad coelum. He noted in 
particular the tendency in France, the United Kingdom and the United 
States, to restrict the interpretation of this maxim and rule of law “always 
keeping in mind that the owner is entitled to full enjoyment of his property.” 
Rejecting the contention that air and space were capable of ownership, he 
held that they fall in the category of res omnium communis, and that the 
owner had a right which was limited by the extent to which he could possess 
the air and space for the use and enjoyment of his land. 

The case might be distinguishable on its facts; however, it is a powerful 
indication that Courts will tend to reach a conclusion reasonable to the 
landowner without interfering with the progress of aviation. It is particu- 
larly noteworthy for the utilization of legal experience in other countries 
and for the interpretation of the wording of a pre-aviation statute to 
conform to post-aviation practice. MARGUERITE E. RITCHIE 
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ORGANIZATION AND POLICIES OF THE NATIONAL 
ASSOCIATION OF STATE AVIATION OFFICIALS* 


ORGANIZATION AND PURPOSE 


Organization. Prior to 1931 there was no central place or organization 
through which the various State aviation representatives or officials could 
coordinate their planning, compare aviation development programs, provide 
mutual assistance, or develop State laws, rules, regulations, and operational 
standards which would assure maximum uniformity in all States. 

Realizing the need for an organization for purposes of accomplishing 
the objectives outlined above, aviation representatives from sixteen States 
held a conference at Cleveland, Ohio, on September 1-2, 1931, in connection 
with the National Air Races. At this meeting a permanent national organ- 
ization, the “National Association of State Aviation Officials,” was formed. 

In addition to the sixteen initial States, twenty-seven other States and 
three Territories later joined the membership of NASAO, bringing the total 
to forty-three States and three Territories. 

The Association now provides an organization through which the States 
can act swiftly and effectively on local, national, and international aviation 
issues. Through NASAO it is possible to continuously coordinate the views 
of the various States, develop and recommend uniform policies, procedures, 
legislation, etc. By acting collectively through the Association, the member 
States are often able to effect considerable savings of time and funds in 
completing projects and programs of regional or national interest. 

Purpose. To foster aviation as an industry, as a mode of transportation, 
and as an arm of the national defense; to join with the Federal Government 
and other groups in research, development, and advancement of aviation; 
to develop uniform laws and regulations; and to otherwise encourage coop- 
eration and mutual aid among the several States. 

Membership. States or Territorial possessions of the United States that 
pay annual dues are active voting members. Member States are normally 
represented by their designated aviation agency or the official charged by 
law with the duty of fostering, supervising, and regulating aviation within 
the State or Territory concerned. Dues are assessed annually on a popula- 
tion basis. Maximum dues are paid by the six States having the largest 
population; each group of six States having a smaller population is assessed 
dues on a proportionate scale. Officers are elected annually from eligible 
State aviation officials, and consist of: President; 1st Vice-President; 2nd 
Vice-President; Treasurer; Executive Secretary; and eight Regional Vice- 
Presidents. The officers constitute the Association’s Board of Directors. 

Regional Organization. The United States is divided into the following 
eight regions, each of which is supervised by a Regional Vice-President 
elected annually by representatives from the States within the region. 


Region 1: Washington, Oregon, Idaho, Montana, Wyoming, Alaska 

Region 2: North Dakota, South Dakota, Nebraska, Kansas, Iowa, Mis- 
souri 

Region 3: Minnesota, Wisconsin, Michigan, Illinois, Indiana, Ohio 

Region 4: Kentucky, West Virginia, Pennsylvania, New Jersey, Mary- 
land, Delaware, Virginia 


* Editor’s Note: Portions of the NASAO 1954 Statement of Organization and 
Policy have been selected for publication on the basis of general interest. 
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Region 5: New York, Vermont, New Hampshire, Maine, Massachusetts, 
Connecticut, Rhode Island 

Region 6: California, Nevada, Utah, Colorado, Arizona, New Mexico, 
Hawaii 

Region 7: Texas, Oklahoma, Arkansas, Louisiana, Mississippi 

Region 8: Tennessee, North Carolina, South Carolina, Georgia, Ala- 

bama, Florida, Puerto Rico. 

National Headquarters. The Association maintains a Washington head- 
quarters. This office staff represents individual States before Federal agen- 
cies or committees on matters which would otherwise require the presence 
of a State official, whose salary, travel, and other expenses on a single trip 
might amount to more than the annual dues the State pays as a member of 
the Association. Through the medium of special bulletins, all NASAO 
members are kept currently informed regarding new or proposed rules, 
regulations, policies, programs, etc., initiated by Federal agencies. When 
the matter is urgent or pertains primarily to individual States, communica- 
tion is normally conducted by telephone or telegram. 

Liaison. Largely through the Washington staff, NASAO maintains a 
continuous working liaison with many agencies and groups in order to 
present the States’ views and recommendations, or to obtain the views of 
others on matters of mutual interest. 

By maintaining a close and continuous liaison with the various Congres- 
sional Committees and federal agencies responsible for the promotion and 
regulation of aviation, NASAO’s Washington office staff is able to present 
the views of the States with respect to proposed legislation, policies, pro- 
grams, and regulations, while they are still in the embryo stage, supporting 
those that would benefit all types of aviation and the welfare of the United 
States, or working to prevent, where possible, the adoption of legislation 
and the issuance of rules or regulations which would be inimical to the 
best interests of the States and the aviation industry. Preventing adoption 
of undesirable legislation or regulations eliminates the time and effort 
required to obtain revisions or amendments later. 

The national headquarters reviews all bills introduced in Congress to 
determine those that pertain to or affect civil aviation. A report of the 
latter bills, including a brief digest, number and title, is forwarded to each 
State Director of Aeronautics, and attention is invited to those bills which 
appear to be of special interest to the Association or to the individual States. 


AGRICULTURAL AVIATION 


The use of the airplane for all possible agricultural purposes, such as 
seeding, weed, insect and pest control, soil surveys, erosion control, fertil- 
ization, and, where feasible, the feeding and salting of livestock and game, 
should be encouraged. Through every available medium, interested persons 
should be continuously advised of the newest materials, equipment, and 
methods which would increase the utility of the airplane in agriculture; 
and statistics should be compiled showing comparative yield between treated 
and non-treated crops. 

In furthering the use of the airplane for agricultural purposes, close 
coordination of plans and programs by Federal agencies, NASAO, State 
aviation agencies, and Flying Farmer and aircraft operator organizations 
should be maintained, including the development of low-cost landing strips. 
In order to permit State aviation agencies to more effectively foster and 
regulate agricultural aviation, the Civil Aeronautics Administration should 
(a) issue low flying waivers to cover the area of one State only; (b) restrict 
the issuance of such waivers to safety agents assigned to the designated 
State; (c) immediately forward to the affected State aviation agencies, 
copies of such waivers or renewals thereof. 
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AIRPORTS 


Development. The development and maintenance of a balanced national 
system of airports, heliports, and seaplane bases, adequate for the needs of 
civil defense, is a mutual responsibility of Local, State, and Federal govern- 
ments. Federal aid should not be limited to any class or category of airport 
or landing area; however, in passing upon applications for Federal expendi- 
ture for airport development or improvement, the highest preference (each 
State, each year) should be given to those airports which have the greatest 
degree of national interest. Selection of sites for airports, heliports, and 
seaplane bases to be included in the National Airport Plan should be the 
mutual responsibility of Federal, State, and Local officials. 


Preparation by the Federal Government of (annual or) biennial airport 
programs and the selection of individual projects to be included in a 
Federal aid program should be based on the applications of State officials 
or local officials with State approval. State participation in the develop- 
ment of a State-wide system of airports should include a continuing program 
of financial aid to political subdivisions of the State, plus engineering, tech- 
nical, legal, and operating assistance. The costs of those projects included 
in the Federal Aid Airport Program should continue to be divided on a 
50% Federal—50% State-Local basis. 


Federal and State aid should normally! be limited to the development 
(or improvement) of a single runway on each airport. New airports should 
normally adopt the single or parallel runway design. Airport expansion 
should be achieved through additional parallel runways. 


Federal Legislation. As experience has indicated the need, Congress 
should now revise the Federal Airport Act, together with all other statutes 
affecting airports, with a view to eliminating unnecessary costs, restrictions, 
and requirements.? Such revisions of the Federal Airport Act should now 
provide for: (a) A two-year, instead of an annual, program; (b) Biennial 
appropriations, or CAA authority to enter into grant agreements for the 
following fiscal year, within limits authorized by Congress; (c) Minimum 
wage rates to be established at the State rather than the Federal level; 
(d) Elimination of the discretionary fund. 


State Legislation. Where there are no existing statutes, State Legis- 
latures should be encouraged to adopt legislation: 


(a) Permitting the establishment and operation of airports by 
various levels of government including joint operation, and permitting 
the protection of approaches through zoning or actual taking under 
eminent domain. 

(b) Facilitating ownership or joint ownership of public airports by 
communities of different States, or in other States, including exemption 
from taxation by one State of public airport facilities constructed by 
communities of another State or States. 

(c) Creating a State Department of Aeronautics or Aeronautics 
Commission, or authorizing an appropriate State agency to foster, 
develop, promote, and regulate aviation and airports within their respec- 
tive States 

(d) Authorizing the annual expenditures of specified sums for the 
development and improvement of airports, heliports, and seaplane bases. 

(e) Requiring the channeling of Federal airport funds through the 
State aviation agencies, and/or requiring applications for Federal aid 
airport funds to be submitted through and approved by designated state 
agencies. 





1 Local conditions may require modification of the single runway principle 
at some airports 

2NASAO has proposed specific amendments to the Federal Airport Act 
(November, 1953). 
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Existing Federal and State statutes should be reviewed with a view of 
encouraging investment of private capital on municipal airports. 


Planning and Zoning. Airports should be made a part of a Community 
Master Plan. Federal, State, and Local governments should cooperate in 
obtaining the adoption and enforcement of reasonable zoning laws and 
ordinances designed to protect the approaches to and the navigable airspace 
in the vicinity of airports. In adopting such laws and ordinances, which are 
a responsibility of State and Local governments, due consideration should 
be given to both the rights and privileges of persons and property owners 
affected, and to the public interest in restricting and/or preventing obstruc- 
tions to air navigation. 


Operations. Engine test stands and run-up areas should be placed, and 
given such acoustical treatment, as will minimize noise near airports. Air- 
ways and flight patterns near airports should be designed to avoid unneces- 
sary flight over thickly populated areas to minimize noise. Flight crew 
training, experimental and test flying, and military training, including 
Reserve and Air National Guard, should be conducted only over open spaces 
beyond the sound range of built-up areas. All Federal agencies utilizing 
airport facilities should pay a fair rental or use charge. 


Military Use. In the interest of economy, where compatible with flying 
safety, the public welfare, traffic density, normal civil use, and the national 
security, joint civil-military use of airports should be agreed upon. The 
military should be prepared when moving onto a civil airport to stand the 
cost of providing equal alternate facilities for any civil aeronautical activity 
displaced. 

Aviation Safety. Uncoordinated and individual aviation accident pre- 
vention programs are now conducted by Federal and State government 


agencies, industrial companies, aviation organizations, associations and 
others. More effective aviation accident prevention should be obtained if 
individual programs were conducted under the coordinated leadership of 
the National Safety Council. The raising of adequate funds for promoting 
and publicizing aviation safety should be supported. 


REGULATION — ENFORCEMENT — TAXATION 


Regulation. Federal, State, and Local air traffic regulations should be 
uniform, insofar as possible, throughout the United States and its posses- 
sions. Basic regulations should be promulgated by the Federal Government 
in full cooperation with State Governments. In promulgating and enforcing 
air traffic regulations, consideration should be given not only to safety of 
aircraft in flight, but also to the property, rights, health, welfare, and 
comfort of persons on the ground. 

Congress should clearly define the authority of the Federal and State 
Governments with respect to the control and use regulation of the air space, 
bearing in mind the constitutional obligation of each state, under its police 
power, to protect the welfare of its citizens. 

Enforcement. The most effective means of curbing reckless and unsafe 
flying practices is the prompt suspension or revocation of the offender’s 
right to operate an aircraft. This can best be accomplished at the State 
level. States which have not already done so, should enact appropriate 
legislation. 

Federal-State Cooperation. Effective enforcement requires cooperation 
of State and Federal officials. The basic principle of the successful NASAO- 
CAA-CAB agreement, dated February 8-9, 1951, should be continued in the 
interest of avoiding the duplication of effort and penalties. 
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Taxation. The cost of providing airports at public expense should be 
met to the maximum extent possible by the assessment of user benefit taxes. 
Since public airports are normally built, maintained, and operated by the 
States and their political subdivisions, user benefit taxes, including all taxes 
imposed on aviation fuel, should be collected at the State and Local level 
and devoted solely to aeronautical purposes. 


Helicopter-Rotary Wing Aicraft. By reason of special performance char- 
acteristics which give the helicopter a utility not possessed by any other 
vehicle, the various States should review their laws and regulations with a 
view toward removing, where necessary, language which unnecessarily limits 
or restricts the operation of helicopters and rotary wing aircraft; particu- 
larly with respect to airport planning, the establishment of public and 
private heliports, visibility limitations, minimum altitudes of flight, airport 
traffic patterns, and other matters where the differences between helicopters 
and fixed wing airplanes justify different regulatory treatment. 


International. To promote international relations, communications, and 
aviation, and to eliminate the costs and inconveniences to both United States 
and visiting pilots of other nations, existing border crossing regulations 
and provisions should be amended to permit operators of personal and other 
non-scheduled aircraft to cross the borders of this country at any airport 
reasonably convenient to established Customs or Immigration stations, 
under the same procedure by which privately owned automobiles are cleared, 
and at no additional expense other than transportation charges incurred by 
U. S. Customs, Immigration, and/or Health officials to and from airports. 

Many existing “airports of entry” are not staffed by Federal Customs, 
Public Health, and Immigration officers on Sundays, holidays, and nights, 
which results in the imposition of exorbitant overtime charges for Customs 


and other services to aircraft operators attempting entry during those 
periods. Appropriate Federal agencies responsible for supervising border 
crossings should staff a reasonable number of airports of entry so that 
service to aircraft entering or departing the United States may be obtained 
at any time without additional cost. 

















JUDICIAL AND REGULATORY DECISIONS 


APPORTIONED PROPERTY TAXATION EXTENDED 
TO INTERSTATE AIRLINES 


N a recent case, Braniff Airways, Inc. v. Nebraska State Board of Assess: 

ment,! the Supreme Court of the United States upheld the constitution- 
ality of an apportioned property tax levied upon an airline by a state that 
was not the domicile of the taxpayer. Although the court has increasingly 
recognized the rights of states through which an interstate carrier travels 
to tax a part of the value of its property, an apparent exception to this 
trend had been in the field of air transportation. Before the Braniff case 
it had been thought that states could exercise very broad taxing powers 
over the property of airlines domiciled within their borders. Although this 
recent decision does not purport to overrule the previous leading case, 
Northwest Airlines v. Minnesota,” there is serious doubt as to their com- 
patibility in either doctrine or results. 


The carrier in the Braniff case regularly made eighteen stops each day 
in Nebraska, the taxing state. These stops were of short duration with the 
exception of one flight that remained overnight to await a more convenient 
departure time the following morning. Nebraska was not the domicile of 
the airline nor was it the home port or principal place of business. The 
contested tax was an apportioned ad valorem property tax upon the flight 
equipment of the carrier.* The taxpayer did not question the reasonableness 
of the plan of apportionment, but argued that Nebraska could not consti- 
tutionally tax its property. The Supreme Court of Nebraska held the tax 
valid,# and on appeal the Supreme Court of the United States affirmed this 
decision, declaring that this non-domiciliary tax was not a violation of the 
Due Process or Commerce Clauses. 


There have been a few cases dealing with the taxation of airline prop- 
erty; thus the present case can be best evaluated in light of decisions involv- 
ing state taxation of other types of interstate carriers. The general rule 
governing the powers of the several states to tax personal property is that 
such property is taxable by the state in which the property is located.5 
However, it is difficult to apply this principal when the property is not 
attached to one jurisdiction but travels among many states, all of which 
may have some claim to the right to tax under the general rule. In order 
to protect interstate carriers from multiple taxation, a special rule was 
formulated: tangible, movable property is to be taxed by the owner’s domi- 
cile, its fictional situs, unless this property has acquired an actual “taxing 





1347 U.S. 590 (1954). 

2322 U.S. 292 (1944). 

3 Nes. REv. STAT., 143, secs. 77-1244 to 77-1250. 

4157 Neb. 425, 59 N.W.2d 746 (1953). 

5“The taxing power of a state is one of its attributes of sovereignty. And 
where there has been no compact with the Federal government, or cession of 
jurisdiction for the purposes specified in the Constitution, this power reaches all 
the property and business within the state ...” “Whatever exists within its 
territorial limits in the form of property, real or personal, with the exceptions 
stated, is subject to its laws ... These are subjects of State regulation and State 
taxation. ...’”’ Nathan v. Louisiana, 8 How. 73, 82, 83 (U.S. 1850). 
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situs” elsewhere during the tax year. While the wording of this special 
rule has remained unchanged over the years, significant changes in the 
definition of “taxing situs” in terms of the facts and circumstances neces- 
sary to establish it, have altered the application of the rule. 

The earliest cases dealing with the taxation of interstate carriers, 
which principally involved water transportation, severely restricted the 
taxing powers of non-domiciliary states. A vessel did not acquire a “taxing 
situs” in a non-domicile even if it frequently visited the ports of that state,? 
was enrolled at one of its ports,’ or was directed by a firm which had its 
main office within the state.® To establish a “taxing situs” away from the 
domicile, the non-domiciliary taxing authority would have had to show the 
“permanent presence” of specific ships within the waters of that state 
continuously throughout the tax year.!° Consequently, domiciliary states 
could tax all vessels which did not spend the entire year within another 
single jurisdiction. 

Early cases concerning the taxation of railroad property followed the 
rules established in the water-carrier decisions,!* until the first inroad upon 
the taxing powers of domiciliary states occurred in Pullman Palace Car Co. 
v. Pennsylvania.12 Instead of requiring the “permanent presence,” the 
Supreme Court adopted what has been called the ‘“‘theory of apportionment.” 
Under the rule of that case a “taxing situs’ was established in a non- 
domiciliary state when it was shown that an average number of cars were 
within that state continuously during the tax year, although this average 
was not composed of the same property at all times. However, shortly after 
the Pullman decision the Supreme Court in New York Central Railroad v. 
Miller,1+ permitted New York to tax the full value of property owned by a 





6 Historically there were two bases of taxation: 1) lex situs—in which prop- 
erty was taxable at its location; and 2) lex domicilii—in which property was 
taxable at the home of the owner. An outgrowth of the latter was the maxim 
mobilia sequunter personam, that is, movable property followed by the owner and 
was taxable at his domicile. The maxim originated during the Middle Ages when 
movable personal property consisted mainly of gold and jewels which could be 
easily concealed and taxes thereby evaded. As a practical measure the domicile 
was chosen as the situs for taxation. In later years the maxim was largely dis- 
credited and there has been a trend in the direction of lex situs away from that 
of lex domicilii, WHARTON, CONFLICT OF LAWS, §297 (3rd ed. 1905). 

7 Hays v. Pacific Mail S. S. Co., 17 How. 596 (U.S. 1854). 

8 Morgan v. Parham, 16 Wall. 471 (U.S. 1872). 

9 St. Louis v. The Ferry Co., 11 Wall. 423 (U.S. 1870). 

In Ayer and Lord Tie Co. v. Kentucky, 202 U.S. 409, 421 (1906), the Court 
said: 

“The general rule has long been settled as te vessels plying between 

the ports of different States, engaged in the coastwide trade, that the 

domicile of the owner is the situs of a vessel for the purpose of taxation, 

wholly irrespective of the place of enrollment, subject, however, to the 
exception that where a vessel engaged in interstate commerce has 
acquired an actual situs in a State other than the place of the domicile 

of the owner, it may there be taxed because within the jurisdiction of 

the taxing authority.” 

10 Old Dominion S. S. Co. v. Virginia, 198 U.S. 299 (1905). 

11 An inland domicile might even tax an ocean-going vessel which had never 
entered the domicile. Southern Pacific Co. v. Kentucky, 222 U.S. 63 (1911). 

12 Desty, AM. LAW OF TAXATION, 399 (1884). Sangamon & Morgan Railroad 
Co. v. County of Morgan, 14 Ill. 163 (1852); Baltimore & O. R. R. v. Allen, 22 
Fed. 376 (1884). 

13141 U.S. 18 (1891). 

14202 U.S. 584 (1906). There the domicile was permitted to tax railroad 
cars based on their full value despite the fact that between 12% and 6%. of the 
rolling stock was outside of the state continuously throughout the tax year. 
Speaking of the Miller case in Chicago v. Willett Co., 344 U.S. 574, 581 (1953), 
the court said: “The validity to so tax turned on the railroad’s failure to show, 
by some form of apportionment, taxability in other states.” 


















JUDICIAL 243 
railroad domiciled there, although it was shown that a certain percentage 
of property was outside that state the entire year. The court did not assume 
that the proportion of the rolling stock which was away from home would 
be taxable elsewhere. 

The Pullman “theory of apportionment” has subsequently been applied 
to boats traveling on inland waters. In Ott v. Mississippi Valley Barge 
Line Co., a non-domiciliary state sought to tax vessels under a statute!® 
that was not expressly limited to specific property permanently within the 
state or to a fixed number of fungible units that were continuously within 
the waters of the taxing jurisdiction although some such fact situation 
would have been required under the rules developed in the railroad cases. 
The Supreme Court affirmed the validity of this statute upon receiving assur- 
ance from the Attorney General of the taxing state that the restrictions 
which had been imposed by other decisions would be observed. This decision 
thus adopted the usual version of the apportionment theory. However, the 
case of Standard Oil v. Peck!™ announced further restrictions on the taxing 
power of the domicile. In that case, the domicile of an interstate carrier 
sought to tax the full value of boats although they were only in that state 
a short time during the year. The taxpayer did not show that the property 
had been taxed by another state, nor did it show the facts that customarily 
established a taxing situs apart from the domicile—that particular vessels 
or a fixed number of different boats were continuously located in another 
state. However, the court assumed the property acquired a taxable situs 
elsewhere!’ and thus was exempted from domiciliary taxation upon its full 
value regardless of whether it was actually being taxed in other jurisdic- 
tions. This presumption of taxibility elsewhere, without definite proof that 
such liability existed, was unique in the history of property tax cases.!® 
Thus this decision appears to reflect a trend in opposition to taxation by the 
domicile or fictional situs and in favor of taxation by the state where the 
property is actually used. Presumably the Peck rationale would also reduce 
the proof necessary to validate a non-domiciliary tax. 

In the field of air carriers, the leading decision before the Braniff case 
was Northwest Airlines v. Minnesota?® which had been decided before the 
Ott and Peck cases. Although the airline in the Northwest case proved that 
its flight equipment was in other states a substantial portion of the time, 
Minnesota was permitted to tax all the aircraft. Justice Frankfurter, in 
delivering the conclusion of a divided court?! said: “. . . no judicial restric- 


15 386 U.S. 169 (1949). 

166 LA. GEN. STAT. § 8370 (Dart 1939). 

17 342 U.S. 382 (1952). 

18 “No one vessel may have been continuously in another state during the 
taxable year. But we do know that most, if not all, of them were operating in 
other waters and therefore under Ott v. Mississippi Valley Barge Line Co., 
supra, could be taxed by the several states on an apportionment basis.’”’ 342 U.S. 
382, 384 (1952). However, on the facts in Peck, the vessels would not be taxable 
under the Ott rule which required proof of the permanent presence of fungible 
units in the non-domiciliary state. A further reflection of apportionment basis is 
seen in Inland Navigation Co. v. Chambers, 274 P.2nd 104 (Ore. 1954), where 
a tax based on ton-miles traveled within the state was upheld by the Oregon 
Supreme Court. 

19 Justice Minton, dissenting in the Peck case said: “The record in this case 
is silent as to whether any proportion of the vessels were in any one state for the 
whole of a taxable year. The record does show that no other state collected taxes 
on the vessels for the years in question or any other year. Until this case, it has 
not been the law that the state of the owner’s domicile is prohibited from taxing 
under such circumstances.” 342 U.S. 382, 386, 387 (1952). 

20 322 U.S. 292 (1944). 

21 Two justices concurred with Justice Frankfurter in the judgment and con- 
yong two wrote separate concurring opinions; and four justices joined in the 

issent. 
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tion has been placed against the domiciliary state except when property (or 
a portion of fungible units) is permanently situated in a state other than 
the domiciliary state. And permanently means continuously throughout the 
year, not a fraction thereof, whether days or weeks.’’?2 Thus the prevalent 
opinion favored applying to airlines a narrow definition of “taxing situs.” 
In accordance with this narrow construction the Court followed the Miller 
case** in refusing to assume that property that was absent from the domi- 
cile most of the year was probably taxable elsewhere. This rationale was 
probably no more than a somewhat conservative version of the then current 
“apportionment” rule, but it could not be reconciled with the later Peck 
case. However, since the Peck case involved only inland water transport, 
it left doubt as to whether the doctrine of the Northwest case would be 
narrowed in accordance with the philosophy enunciated in Peck. 

The answer to this and other questions?* created by the Northwest case 
may now be found in the decision of the Court in Braniff v. Nebraska State 
Board of Assessment. In the earlier case the Supreme Court refused to 
consider the validity of taxes by non-domiciliary states upon airline property 
because those taxes were not then being contested. The Braniff case squarely 
presented the question of what standard would be applied to such taxes. 
The criterion that the Court chose for “taxing situs” in a non-domiciliary 
state was not the requirement of permanent presence of specific property, 
nor was it the test of the Pullman case which demanded the continuous 
presence of fungible property. The majority of the Court phrased their 
criterion in terms of the “sufficiency of contact” of the non-domiciliary 
state with the property it sought to tax. Thus, referring to Braniff’s 
eighteen stops each day in the taxing state, they said: “We think that such 
regular contact is sufficient to establish Nebraska’s power to tax even if 
the same aircraft do not land every day and even though none of the aircraft 
is continually within the state.”2° This standard is considerably different 
than the one suggested in the Northwest case and shows a greater apprecia- 
tion for the interests of states other than the domicile. 

Not only does Braniff enunciate a new standard governing taxability 
of personal property outside of the domicile, but it also appears to under- 
mine the Northwest rule for domiciliary taxing. Assuming the proposition 
that the same property may not be taxed both by the domicile on its full 
value and by other states on an apportioned basis without violating the 
Commerce Clause, it is doubtful that these two cases can be reconciled. The 
result of the Northwest case was to permit Minnesota to tax the entire 
property of an airline domiciled within its borders. In the Braniff case a 
non-domiciliary state was allowed to tax a portion of the property of the 
carrier that represented its proportional share of the use of those aircraft. 
It would therefore appear that if these cases cannot be reconciled on factual 
differences, that is on the basis of the contacts of the airlines with their 
respective domiciles and the other states into which their property entered, 
the Northwest case has been effectively overruled. Previous property tax 





22 322 U.S. 292, 298 (1944). 

23 202 U.S. 584 (1906). See Note 14 supra. 

24 Braniff also contended that federal statutes governing the regulation of 
air commerce exempted aircraft from state regulation by taxation. The majority 
held that the power to regulate navigable air space has the Commerce Clause as 
its source in the same manner as does the power to regulate navigable waters, 
and that the power to regulate such commerce does not deny the right of the 
states to impose valid taxes upon the carriers. 


25 347 U.S. 590, 601 (1954). 
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cases emphasized that the significant relationship controlling the validity 
of the various claims against an interstate carrier is the degree of contact 
between the property and the non-domiciliary states concerned; the validity 
of a tax by the domicile, the fictional situs, is determined by the absence of 
facts showing a “taxing situs” elsewhere. Reviewing the facts of this 
relationship in both of these cases fails to reveal any indication that there 
was a greater frequency or length of contact between Braniff and Nebraska 
than there was between Northwest and the non-domiciles into which it sent 
its aircraft. Furthermore, the court, in deciding the Braniff case, did not 
attempt to draw such a distinction.?® 

Justice Frankfurter’s dissent in the Braniff case goes to the heart of 
the problem presented by that litigation. Clarifying the views he expressed 
in delivering the opinion of the Court in the Northwest case, Justice Frank- 
furter said: “. ... boats and railroad cars which spend hours and days at a 
time in a state have a closeness and duration of relationship with that state 
obviously not true of planes which make brief stopovers for a few min- 
utes.”27 Thus, the Pullman and Ott apportionment theories were not rejected 
by the dissent, but rather limited to other forms of transportation. Justice 
Frankfurter based his decision on the argument that since it would be 
extremely difficult for the judiciary to arrive at a fair method of resolving 
the tax claims of the various states, the regulation of these interests should 
be left to the legislature. Until Congress acts, he believes that the courts 
should protect carriers against multiple taxation by permitting only the 
state of the domicile to tax airline property.?° 

The primary conclusion that may be drawn from the Braniff case is 
that it represents another step in the direction of dividing the taxing powers 
of the states in a manner more consistent with the actual facts of property 


use, rather than concentrating this power in states that have only a tech- 
nical claim to tax the property. To achieve this result the Supreme Court 





26 Other possible distinctions have been suggested but seem unsatisfactory. 
In the Northwest case, Minnesota was not only the domicile of the airline, but 
was also the home port and principal place of business. In the Braniff case the 
airline was domiciled in Delaware, had its principal place of business in Missouri, 
and its home port in Minnesota. It might be said that the cases are distinguish- 
abe because the combination of benefits afforded by Minnesota in the Northwest 
case was such as to give it the right to tax the full value of the aircraft, whereas 
there was no such combination of benefits afforded by any one state in the Braniff 
case. Another ground of distinction that might be urged is the fact that it was 
not shown in the Braniff case that the planes entered the domicile during the tax 
year (or ever), and that in the Northwest case Minnesota taxed only that equip- 
ment which entered the domicile during the tax year. But to propose either of 
these .wo grounds as a distinction would be to ignore the basic theory of taxation 
of movables. Both of these grounds are founded upon the relationship of the 
carrier and the domicile, while the basis of the tax of Nebraska, a non-domiciliary 
state, is its relationship to the carrier. The acquisition of a “taxing situs” by a 
carrier in a non-domiciliary state is not based upon a relationship outside of the 
state, but upon the contact between the property and that state. The power of 
the domicile to tax the full value, however, is based upon factors elsewhere. It 
is only in the absence of a “taxing situs” elsewhere that a domicile may so tax. 

27 347 U.S. 590, 607 (1954). 

28 Justice Jackson’s dissent in the Braniff case supported the same theory of 
taxation which he espoused in the Northwest case. He likened planes alighting 
from the sky to ships arriving in port from sea, and asserted that both should 
be taxed at their “home ports.” He distinguishes aircraft from railroad cars in 
that the latter actually travel on the land of a state, whereas aircraft simply 
touch the ground for the purpose of loading and unloading. However, the “home 
port” theory was never accepted as a basis for taxation of either ships or planes 
and thus remains only a theory. 
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has brought another form of transportation, air carriers, into the orbit 
of the “theory of apportionment.” But of greater general significance is 
the fact that in the decade between the Northwest and Braniff cases the 
court has found a new manner of describing its standard for taxability of 
property by non-domiciliary states: instead of the old concept of “presence” 
the court now speaks of “sufficiency of contact”; instead of permanency of 
location it looks to the frequency and regularity of the relationship. While 
the Peck case foreshadowed this change of attitude, it was in the Braniff 
decision that the concept of “taxable situs” was redefined to give greater 
weight to the interests of all states in which the equipment of interstate 
carriers is used. 

One of the laudable aspects of this case is that it should eliminate the 
possibility that “direct” multiple taxation of airline property might be 
permitted notwithstanding the Commerce and Due Process Clauses. It is 
not expected that one state now may tax all the aircraft of a firm domiciled 
within that state, while another state levies upon the same property because 
of its frequent presence within the jurisdiction. However, there is still the 
possibility that the several states may elect methods of apportionment?" 
that are most favorable to them, thus providing some measure of overlap 
or “marginal double taxation.” Since a court merely reviews the reason- 
ableness of a plan before it, and does not ordinarily investigate the total 
impact of all apportionment programs upon the carrier to determine the 
constitutionality of one plan, there is little likelihood that the judiciary will 
prevent this overlapping.2° To what extent this overlap, if any in fact 
occurs, will affect interstate air carriers will be determined by future state 
legislation. Another beneficial aspect of the Braniff case is that it will dis- 
courage “domicile shopping” to find low tax rates since there will no longer 
be immunity from taxation by non-domiciliary states. 


While the Braniff decision establishes a more equitable method of appor- 
tioning tax rights among the states, it may also introduce a degree of 
uncertainty that was not present under previous law. With standards like 
“permanent presence” and related tests, the respective taxing powers of the 
various states were somewhat more predictable than under the now-vague 
concept of “sufficiency of contact.” The Braniff case establishes that eighteen 
stops daily by aircraft is sufficient contact with non-domiciliary states to 
support an apportioned property tax. The question remains whether some 
lesser frequency or regularity of contact may alsc be the basis for consti- 
tutional taxation.*! Furthermore there is doubt whether similar criterion 
will be applied to other types of transportation, for example non-scheduled 





2% Some bases of apportionment are ton miles, gross revenue, plane miles, 
and number of stops. Any one or some combination of these may be chosen. See 
Multiple Taxation of Air Commerce, H. R. Doc. No. 141, 79th Cong., 1st Sess. 
(1945). 

30 Compare Underwood Typewriter Co. v. Chamberlain, 254 U.S. 113 (1920) 
and Ford Motor Co. v. Beauchamp, 308 U.S. 331 (1939). 


31 We do not know whether a greater amount of frequency will permit taxa- 
tion where there is little or no regularity, and whether a constant regularity will 
permit a lowering of the frequency requirement. If the lower limit of the standard 
is so low as to include all carriers, and thereby eliminate any discrimination 
between large and small carriers, what is to prevent non-domiciles from taxing 
sporadic visits of private planes and boats (and maybe busses, trucks and auto- 
mobiles as well)? The basis of the tax is not the fact that the carriers transport 
goods of commerce between the states. The tax is based upon the presence of the 
property within the jurisdiction of the non-domiciliary state. 
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airlines, ocean vessels*? and interstate trucking concerns. This will prob- 
ably have to be clarified by further litigation. Despite the warning by 
Justice Frankfurter that it will involve the judiciary in a legislative func- 
tion, the Supreme Court has undertaken to alter the rule governing the 
taxability of interstate air carriers. The nearly total rights of the domicile 
apparently have been narrowed by giving greater rights to non-domiciles. 
The Court’s determination to entangle itself in such detailed litigation is 
probably quite justified in view of the traditional reluctance of Congress 
to interfere with state taxation. 





32 With the trend continuing in the direction of apportionment of taxation 
it seems improbable that a notable exception to this method of taxation, ships 
engaged in the coastal trade, will keep their immunity to non-domiciliary taxes. 
It might be said that a ship leaves the jurisdiction of a state when it enters the 
open sea, but the courts may treat this distinction in the same manner as the 
airline’s claim that planes leave the jurisdiction of a state when they enter the 
public domain of the airways. 





DIGEST OF RECENT CASES 


JURISDICTION FOR SERVICE OF PROCESS—LEASING 
AGREEMENT 


Scholnik v. National Airlines, Inc. 
219 F. 2d 115 (6th Cir. Feb. 4, 1955) 


Defendant airline operated no flights within Ohio but some of its planes 
were flown into Ohio under an Equipment Interchange Leasing Agreement 
with Capital Airlines. Through flights to Miami were advertised by Capital- 
National and tickets were sold by Capital in Ohio. Plaintiff was injured on 
a flight while the plane was over Florida. The court found that the defend- 
ant was doing business in Ohio so as to be subject to service of process 
there. An agency relationship was said to exist in the solicitation of busi- 
ness for National by Capital. The court refused to follow cases holding 
that a state obtained no jurisdiction over connecting railroad carriers. 


AVIATION EXCLUSION CLAUSE—DEATH ON COMBAT FLIGHT 
HELD COVERED BY INSURANCE 


Onze v. Prudential Insurance Company of America 
2 CCH Aviation Law Rep. 17,562 (Pa. Ct. of Common Pleas, June 4, 
1955) 


Insured was killed when his plane was shot down by enemy gunfire over 
Korea, His insurance policy had a clause limiting liability of the company 
for death as a result of operating or riding in an airplane. There was no 


clause excluding the war risk. The aviation exclusion clause was said to be 
a “result” clause; that is, death must have been a direct or indirect result 
of the flight to be excluded. Only the ordinary risks and perils of aviation 
were intended to be excluded and not the deliberate act of a public enemy. 
In this case, the insured was killed solely by enemy gunfire and, since this 
is a risk associated with war, it is not excluded. 


AVIATION EXCLUSION CLAUSE—DROWNING 
AFTER FORCED LANDING 


McDaniel v. Standard Accident Insurance Co. 
2 CCH Aviation Law Rep. 17,617 (7th Cir. March 31, 1955) 


Deceased’s plane made a forced landing 35 yards from shore. Deceased 
was not injured by the landing and started to swim toward shore. Although 
there were no turbulences in the lake and the deceased was an average 
good swimmer, he drowned about 15 feet from shore. In applying the 
exclusion clause, the court felt there was no evidence that death resulted 
from injuries sustained while in an airplane. Drowning is not a risk 
associated with aerial flight in a private plane. The court awarded plaintiff 
attorney’s fees under a statute authorizing this where an insurance com- 
pany’s refusal to pay a loss is vexatious and without reasonable cause. 


FAILURE OF AIR CARRIER TO PROVIDE CONNECTIONS— 
LIMITATION OF LIABILITY 


Wittenberg v. Eastern Airlines, Inc. 
126 F. Supp. 459 (E.D. S. Car. Dec. 7, 1954) 


Plaintiff alleged that he sustained damages because defendant’s Cleve- 
land-Charlotte flight failed to connect with its Charlotte-Columbia flight. 
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He further alleged that defendant’s agent assured him that the Cleveland 
flight would make the connection and if it were late the Columbia flight would 
be held until the Cleveland flight arrived in Charlotte. The Columbia flight 
departed ten minutes before the Cleveland flight arrived. When plaintiff 
refused to sign an unconditional acceptance for the refund of his ticket, 
the refund offer was withdrawn, The court granted a summary judgment 
holding that the Tariff Rules and the conditions on the ticket relieving 
defendant of liability for changes in scheduling and failure to make connec- 
tions barred plaintiff’s relief. The court also relied on a condition on the 
ticket denying the authority of defendant’s agents to alter or waive any of 
the provisions of the contract. In seeking to avoid these provisions, the 
plaintiff alleged a tort, but the court found no tortious conduct on defend- 
ant’s part and limited plaintiff’s recovery to the price of his unused ticket. 


DAMAGE TO PROPERTY ON GROUND IN PLANE CRASH— 
PROOF OF INTENT 


Margosian v. U.S, Airlines, Inc. 
127 F. Supp. 464 (E.D.N.Y. Jan, 6, 1955) 


Plaintiff’s property was damaged by the crash of defendant’s airplane. 
The complaint alleged trespass and sought a motion for summary inter- 
locutory judgment. The defendant claimed no trespass occurred because 
there was no intent or wilfulness in the damage of plaintiff’s property. The 
court held that the defendant need not intend the injury; if the harm is an 
immediate consequence of defendant’s act he will be liable in trespass apart 
from his intent. The court went on to say further, in answer to defendant’s 
argument that the operation of planes is no longer an ultrahazardous 
activity, that the greater number of planes, take-offs, and landings indicate 
that there is now a more frequent exposure to accidents on the part of 
persons and property. 


EXPLOSION OF AIR FORCE PLANE—RES IPSA LOQUITUR 


Williams v. United States 
218 F. 2d 473 (5th Cir. Jan. 21, 1955) 


An Air Force jet plane exploded in mid-air causing flaming fuel to 
injure the plaintiff who was on the ground. The plaintiff relied solely on 
the doctrine of res ipsa loquitur while the government refused to call any 
witnesses because the national security might be imperiled. The Court of 
Appeals ruled that the lower court had mistakenly taken judicial notice of 
the experimental work being carried on at the field from which the plane 
came and, that even if it were warranted in taking this notice, there was 
nothing to justify the inference that this particular flight was an experi- 
mental one. Therefore, there was no basis for the lower court’s holding that 
this was a discretionary function for which no liability ensues under the 
Federal Tort Claims Act. However, after noting the irreconcilable conflict 
of opinion in the application of res ipsa loquitur to airplane accidents, the 
court decided that the doctrine was inapplicable here. The plaintiff must do 
more than show that the plane was in the exclusive control of the govern- 
ment; he must also show that the accident would not have occurred in the 
ordinary course of events if the defendant had exercised due care. Since 
there is no knowledge of what would cause a jet airplane to explode in 
mid-air and no evidence to show the accident would not occur unless there 
were negligence, there was no basis for recovery. 
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LOW FLYING AIRCRAFT—INJUNCTION—DAMAGES 


Gardner v. County of Allegheny 
2 CCH Aviation Law Rep. 17,528 (Pa. Sup. Ct. Jan. 12, 1955) 


Dahlstrom v. United States 
2 CCH Aviation Law Rep. 17,595 (D. Minn. Mar. 15, 1955) 


In the Gardner case, plaintiffs sought an injunction preventing planes 
from flying at an altitude lower than the floor of the navigable airspace 
while landing or taking off at the Greater Pittsburgh Airport. Continuous 
trespasses and damage to plaintiffs’ property were claimed. The Pennsyl- 
vania Supreme Court held that the Federal Government’s control of aviation 
was based upon the interstate commerce power of Congress and not on a 
principle of ownership of the airspace of the country. Further, the power 
of Congress is not exclusive; state courts may enjoin flights below the 
minimum safe altitude of flights in interstate commerce if the flights con- 
stitute a nuisance or endanger a person’s life or property. Damages for 
the “taking” of land by the low and frequent flights may not be awarded by 
an equity court since there is a statute for condemnation preceedings 
authorizing specific methods to be used in arriving at an award. 

In the Dahlstrom case, a plane flying at an altitude of 100 feet and 
piloted by an employee of the Civil Aeronautics Administration frightened 
plaintiff’s horses causing them to pull a hayrack over plaintiff’s leg. The 
plane was being used to make a survey of obstacles to an instrument 
approach pattern for a nearby airport. The court held that, even though 
the acts of the pilot may have violated the state statute or amounted to 
negligence, there was no liability under the Federal Tort Claims Act 
because the duties here fell within the discretionary exception. Flying at 
an altitude of 100 feet was necessary to measure the height of obstacles 
to the approach system being developed. 


NEGLIGENCE OF CONTROL TOWER PERSONNEL— 
LIABILITY OF FEDERAL GOVERNMENT 


United States v. Union Trust Company 
2 CCH Aviation Law Rep. 17,546 (D.C. Cir. Feb. 8, 1955) 


Air Transport Associates, Inc. v. United States 
2 CCH Aviation Law Rep. 17,613 (9th Cir. Mar. 18, 1955) 


The Union Trust Company case involved the question of whether the 
Federal Government could be sued under the Federal Tort Claims Act for 
alleged negligence in the operation of the control tower at the Washington 
National Airport which resulted in the collision of two planes. The court 
held the United States subject to suit on the theories that nothing prevented 
private persons who would be liable in this situation from operating the 
control towers; and that the operators were to handle details and therefore 
their duties were outside the discretionary function exception, there being 
no planning level decisions in regard to traffic at public airports to make. 

One of plaintiff’s planes in the Air Transport Association case, was 
damaged because of negligence in instructing it to land when two unlighted 
trucks were on the runway. The plaintiff had an agreement with the United 
States to use its military field in Anchorage, Alaska but under the contract 
plaintiff had released the government from future liability for negligence. 
The court held such an agreement to be invalid if the party seeking to be 
released is engaged in public or quasi-public service. The government, in 
operating the field for civil as well as military flights, was engaged in a 
public service and, therefore, the contract clause was no bar to recovery. 
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